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: UNITED STATES DISTRICT COURT 
. EASTERN DISTRICT OF NEW YORK 
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USTTED STATES or AMERICA, 
Plaintiff, 
| ~ against - 

| BOARD OF EDUCATION OF TRE CITy 


OF Ni-W YORK, A Body Corporate; 

ISAISH E. ROBINSON, JR. (PRESIDENT), 
"STEPHEN R. AIELLO, AMELIA ASHE, ,-, nny 
JOSEPH G. BARKAN, ROBERT J. CHRISTEN, > f/¥ 
JOSEPH MONSERRAT, and JAMES F. REGAN, . 
As Members of the Board of Education 

of the City of New York: and IRVING 

ANKER as Chancellor of the Board of 
Euacation of the City of New York, 


i oe ee 


or wow nnn nm eee aw wae F 


The United States of America by its attorney 

DAVID G. TRAGER, United States Attorney for the Eastern 

District of New York, Richard P. Caro, Assistant United 

States Attorney, of counsel, for its complaint alleges: 
NATURE OF THE ACTION 

1. This is an action to enforce Title VI of 


Title Ix of the Education Act Amendments of 1972, 20 


| 
U.S.C. §§1681, et seq, and Section 504 of the Rehabilita- | 
tion Act of 1973, 29 U.S.C. §794, and to assert the | 
Government's rights under an “Absurancn of Compliance” | 
that vas duly executed by the legally: responsibie of- | 
ficial for the Boavd of Education of the City of New York | 
as a condition of continued receipt of federal financial | 
assistance. Specifically, the United Statue of Ameris | 
seeks to enforce its right to ascertain if there have been 


| 
violations of statutory prohibitions against discrimination’ 


‘ 


the Civil Rights Act of 1964, 42 U.S.C. §2000d, et seq, 


on the basis of race, color, national, origin, sex or 


-2< 


JURISDICTION 
i 2. This Court has jurisdiction of this action 
lunder 28 U.s.c. 51345. 


| 


THE PARTIES 

3. Plaintiff, United states of America, brings 
this action in its Sovereign capacity to enforce its 
pxights under the applicable statutes and regulations and 
under defendants' Assuran-» of Compliance. 

4. Defendant Board o* Education of the City 
ef New York is a body corporate and has legal responsibi- 
lity for the supervision of the administration of all 
Schools operated by the defendant Board and by local 
community school boards. The Education Law of the State 
‘of New York, Art. 52, §$2551-2552, 2554 and Art. 52A 
§2590 et seq. (McKinney, 1970). This responsibility 


includes the duty to assure that equal educational op- 


all children attending public schools of the City of New 
York under the control and supervision of the defendant 
Board ef Education and the local community school boards. 
The Board of Education of the City of New York has its 


principal place of business at 110 Livingston Street, 


portunities in accordance with the law are provided for | 
| 

! 

| 


Brooklyn, New York, within the Eastern District of New York), 

5. Defendants Isaiah E. Robinson, Jr. | 
(President) , Stephen A. Aiello, Amelia Ashe, Joseph G, 
Barkan, Robert J. Christen, Joseph Monserrat, and James F. 
Regan, are the members of the Board of Education of the 
City of New York and defendant Irving Anker is the 
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Chancellor of the Board of Education of the City of New 
York, and in such respective capacities are charged with 


‘the responsibility of administration ef schools under 


denne et ae «-— teres at ee ho 


;the defendant Board's direct control and of supervision 


of the administration of all other schools under the contro 


‘responsipilities is the duty to assure that all the public 
> schools of the City of New York are providing in accordance 
with the law equal educational opportunities for all 
children attending the schools. 


POR A FIRST CAUSE OF ACTION 
6. The United States of America repeats and 
realleges each and every allegation contained in Para~ 


‘graphs 1 to 5 hereof as though fully set forth herein. 


of the local community school boards. Included among = 


7. Federal law prohibits discrimination by any 
receipients of Federal financial assistance on the 
basis of race, color, national origin, sex, or handicap 
in any program and accivity. 

8. The Office for Civil Rights ("OCR") of the 
Department of Health, Education and Welfare is charged 
with the responsibility of inter alia, assuring that the 
recipients of federal financial assistance do not dis- 
criminate in any educational pereraty os activity. As 
part of its duty OCR is required to investigate all com- 
plaints or other evidence of illegal discriminations and 
periodically to conduct compliance examinations, 45 
C.F.R. §80.7. Each recipient, on its part, is required to | 


provide OCR with such information as the responsible OCR 


{ 


| 
official may determine to be necessary to ascertain whether 


alleced violations have occurred or whether the recipient 
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of Federal financial assistance has otherwise complied with 
the statutory prohibitions against discrimination. 45 


C.F.R. §80.6. 
9. The defendant Board of Education of the City 


of New York and the local community schocl boards have 


received and:continue to receive Federal financial as~- 
sistance provided by the United States of America through 
"HEW for use in all the public schools in the City of New 
York. 

10. As a result of prior surveys indicating the 
existence of possible violations of the statutory pro~ 
hibitions and numerous complaints alleging various and 
widespread instances of illegal discrimination in the 
public schools and the public school system of the City \ 
of New York, OCR has sent to defendants certain documents | 
in which information necessary and relevant to the in- 
vestigation of these complaints is being sought. These 
documents are more fully described in the affidavit of | 
Martin H. ee « San eeens herewith, and consist of special | 


compliance reports and EEO-5 forms. Defeadants were in- 


structed to distribute these documents for the timely \ 


completion by the appropriate school officials. Defendants | 
have failed to distribute these special compliance reports 
and had delayed the distributign of the EEO-5 forms until 
May 7, 1976. 

ll. The failure of defendants to distribute 
the special complaince reports and defe: dants' failure to 


timely distribute the EEO-5 forms is preventing the Govern- 


ment from acquiring information necessary and relevant 


~~ 
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to the alleged violations under investigation and infor 
mation pertinent to ascertaining whether statutory pro~- 
visions prohibiting discrimination in educational programs 
and activities conducted by recipients of Federal financial 
assistance and from being able to timely obtain the 

required information prior to the close of the current 
school year. Defendants' actions are in violation of 45 


C.F.R. §80.6 and impede and impair the expeditious en- 


forcement of the statutory prohibitions. 


FOR A SECOND CAUSE OF ACTION 

12. The United States of America repeats and 
realleges each and every aliegetion contained in Paragraphs 
1 to 11 hereof as though fully set forth herein. 

13. On February 1, 1965, the then President of 
the City of New York Board of Education, as the Applicant 
for Federal financial assistance for the New York City 
Public School System, and on behalf of the Board of 
Education of the City of New York and all its successors, 
transferees, and aSsignees, which includes all present 


local community school boards, did duly enter into ar 


agreement entitled Assurance of Compliance With the 


Department of Health, Education and Welfare Regulation 
Under Title VI of the Civil Rights Act’ of 1964 ("Assurance 


of Compliance") whereby in consideration of and for the 
purpose of obtaining any and all Federal grants, loans, 
contracts, property, discounts or other Federal financial 
assistance extended thereafter did agree that it would 
comply with applicable statutory prohibitions and with 


all requirements imposed by or pursucat to federal 
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regulations implementing the statutory provisions pro- 
hibiting discrimination by recipients of Federal financial 
assistance in any program or activity and did further 
agree and assure that it would immediately take any and 
ali measures necessary to effectuate the agreement. 

14. The United States c? Asierica through HEW 

‘| and in reliance upon said Assurance of Compliance has 

»provided and is still providing to defendants substantial 
Pederal financial assistance for use in the public schools 
ef the City of New york. 

15. In violation of said Assurance of Compliance, 
the defendants have wrongfully failed and refused to 


| 
perform the conditions of said agreement as heretofore 


16. The benefits of compliance with Title VI 
of the Civil Rights Act of 1964, Title Ix of Education 
Amendments of 1972, and Section 504 of the Rehabilitation 
Act of 1973, sought to be achieved by the United States 


described in Paragraph 10 of this Complaint. | 
| 
\ 


of America, is unique and special and not susceptible to 
adequate compensation at law. 

WHEREFORE, the United States of America prays 
for the First and Second Causes of Action. 

(a) that this Court enter an order preliminarily: 
and permanently enjoining defendants, their successors in 
office, agents, employees, and’ aii persons in active concert 


i 
or participation with them from refusing and failing to 


j 


distribute the special compliance reports forthwith to the 
appropriate school officials, from refusing and failing to 
require these school officials to complete and return these 
reports and the EEO-5 forms on or before May 28, 1976, and 
from refusing and failing to require such school officials, 
| 


' 


| 


-T- 
from whom officials of OCR prior to June 30, 1976, determin 
further information is needed, from making themselves 
available to officials of OCR for the purpose of submitting 
such further ‘nformation on or after Jure 30, 1976. 
(b) That the Court grant such further legal and 
equitable relief as it may deem proper and just. 


._§ Dated: Brooklyn, New York 
May 10, 1976 


’ 


De 


DAVID G. TRAGER 

United Sti ves Attorney 
Eastern District of New York | 
Attorney for Plaintiff | 
225 Cadman Piaza East 
Brooklyn, New York 11201 


By 


fichard P. Caro 
Assistant U. S. Attorney 


UNLTED STATES DISTRICT COURT 
“EASTERN DISTRICT OF WEW YORK 
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UNITED STATES OF AMERICA, ‘ $ 
Plaintiff, ont , 

' ‘ 

against ~ $ 
THE BOARD OF EDUCATION OF THE CITY OF : 
NEW YORK, A Body Corporate; ISAIAH E. 
ROBINSON, JR. (PRESIDENT), STEPHEN R. ae ¥ AFFIDAVIT 


AIELLO, AMELIA ASHE, JOSEPH G. BARKAN, 
ROBERT J. CHRISTEN, JOSEPH MONSERRAT, 
and JAMES F. REGAN, As Members of the 
Board of Education of the City of New 

- York; and Irving Anker as Chancellor 
of the Board of Education of the City 
of New York, 


" Defendants. : 
CITY OF WASHINGTON 
DISTRICT OF COLUMBIA 


I, MARTIN H. GERRY, Director, Office for Civil Riahts, U.S. 


Department of Health, Education, and Welfare, having been duly sworn, 


/ 
‘ hereby state the followina: , f 


1. Pursuant to statutory mandate, the Office for Civil Rights in accordance 
with 45 C.F.R. Part 80 is currently conductina compliance examinations 
of the public school systems of New York, Philadelphia, Chicago, and 
Los Angeles. The comptiance examination of the New York City public 
school system was initiated in 7972 and has consisted of identifying and 
obtaining available information, as well as conducting in-depth, on-site 
compliance examinations of individual high schools and junior high, 
intermediate, and elementary schools in six (67 community school districts. 
As stated in my affidavit which was sworn to on March 3, 14:76 and submitted 
in Civil Action No. 76 C 148, United States of America vs. The Community 
School Board of Education for New York City School District No. 21, the 
purpose of this compliance examination is to determine whether the public 

- school system is complying with the statutory tequirements of Title VI 


of the Civil Sights Act of 1964, Title IX of the Education Amendments of 
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1972, and Section 54 of the Rehabilitation Act of 1973. These 


statutes, as applied to a public school system, prohibit a recipient 


of Federal financial assistance from discriminating in any -program 
or activity on the basis of race, color, national origin, sex or handicap. 
As a result of the information obtained thus far from the compliance 
examination and as a result of various complaints of specific and 
widespreed violations of the statutes outlined in paragraph 1, 

a Special Compliance Report was developed to obtain specific | 
information concerning these possible violations of the law. In 
this vegerd, it should be noted that 45 C.F.R. Section 80.7(c) 
sandates that prompt investioations be undertaken "...whenever a 
compliance review, report, complaint, or any other ir -ormation 
indicates a possible failure to comply with this part." (Appended 
hereto as Exhibits 1 and 2 are copies of the Special Compliance 
Reports: Special Compliance Report A entitled "Elementary School 
Comp) iance Information (A)" and Special Comp! iance Report B entitled 
"Intermediate School, Middle School, Junior High School, and 

High School Compliance Information (B).")_ Certain information that is 
“relevant and necessary to this investiaation is not sought to be 
obtained by the Special Compliance Reports because the information 
is to be obtained from the EEQ;5 forms. The EEN-5 forms are a 

joint reporting requirement of the Equal Employment Opportunity 
Commission, the Office for Civil Riahts, and the National Center 

for Education Statistics of the Department of Health, Education, 

and Welfare. The Special Compliance Reports seek to obtain the 
following data: the race, sex, handicap, and non-Enalish lanauage 
cominance of individual school populations, of students enrolled 

in particular programs, and of students who have been subject 

to certain actions within a school;, the types of proarams offered 

by the School; the non-Enalish lanquage capabilities of staff 

in the schoo) and in certain programs; information on expenditures; 
information on programs or activities which are disproportionately 


Single-sex or adjusted to maintain a specific male to female ratio; 
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and other daformatton about the school, e.a., how often its 

attendance boundaries have been changed in the last five years and the 
condition of its facilities. The EEQ-5 forms seek to obtain infor- 
mation on the race and sex of staff, including full time and part-time 
staff and new hires. . 

The information to be obtained from the Special Compliance Reports 

and the EEQ-5 forms in addition to other available information will 

be used to determine whether possible violations exist and whether 

the defendants are otherwise in compliance with the previously. 
mentioned statutes. 

On or about February 24, 1976, sufficient copies of the Special Compliance 
Reports were sent by air to defendants for distribution to all the 

. public schools in the City of New York except the Special Education 
Schools. The reports were originally scheduled to be completed and 


returned to the Office of Educational Statistics of the Board of 


Education by May 3, 1976. Editing and follow-up would then have 


taken place. To date, these reports have not even been distributed, 
and unless the reports are distributed immediately, it will not be 
possible for the Office for Civil Riants to complete this phase of 
this investigation prior to the close of the schoo} year. The reason 
‘ts that not only must the reports be completed prior to the close 

of the school year, but in the instances where rgports. are returned 

in an incomplete or unsatisfactory state or where additionat information 
is determined to be necessary, the Office for Civil Rights must have 
sufficient time to complete the necessary follow-up by the reportina 
school official before the summer recess. It is essential that the 
Office for Civil Rights have the Special Compliance Report information 
completed this school year in order for it to be conststent with 

the other information we are gathering from the school system : 
(including the information being collected in the sample schools 

in the six (6) community school districts). It would not be feasible 
for the school system te provide the necessary ‘information after 

the close of school this year because actual student enrollments 


by race, sex, etc., in particular programs and settings are required, 
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Upon information and belief, the EEN-5 forms were received by 
the defendants sometime during the last two weeks of March 1976, 
This office has been advised that these forms were distriouted on 
or about May 7, 1976, and are to be returned to the Office ‘of 
Educational Statistics by May 28, 1976. Thus, very little time 
. prior to the closing of the school year will remain for review 
and follow-up. . c 
The defendants' failure to distribute the Special Compliance Reports is 
unwarranted in view of the fact that this Office has been working 
with the New York City education officials since February, 1975. 
(a) In February, 1975, members of the Office for Civil Riahts met 
with the Acting Director of the Office of Educational 
Evaluation of the Board of Education of the City of New York 
and the Director of the Office of Educational Statistics of 
the Bdard of Education of the City of New-York and his staff 
members to discuss, evaluate, and modify drafts of the Special 
Compliance Reports. The Office for.Civil Richts made every 
effort in all the meetings which were held to be responsive 
to the suggestions made. Many problems were discussed and 
wherever possible, changes suggested by the Board of Education 
officials were made. 
On March 1°, 1975, I sent a letter to Chancellor Irving Anker 
acvising him that as a result of our meetings with his staff 
and because of our desire to have accurate and complete 


information, I had decided to delay the distribution of 


the Special Compliance Reports unt’) the 1975-76 ‘schoo! 
’ 


year, (Letter is attached as Exhibit 3.) 
In anticination of the Special Compliance Reports, the Office 
of Educational Statistics modified its own data gathering 
instruments to collect some of the required information. As 
a result of this, a portion of the information required on the 
Special Compliance Reports has already been gathered, 
(4) In February, 1976, another meeting was held with the Office 


of Educational Statistics. In an effort to avoid duplication 


A-15 
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and to lighten. the burden on the school system, the Office for 
Civil Rights agreed not to require the completion of certain 
items by the schools in which on-site compliance examinations 
are being conducted, The Office of Educational Statistics 
finalized amended instructiors reflectina those items which 
were already collected and those which were not being required 
of the in-depth sample schools. (Amended instructions are 
appended hereto as Exhibits 4 and 5.) 

(e) Also in February 1976, a tentative schedule for dissemination 
land collection of the reports was developed by the Office for 
Civil Rights together with the Office of Educational Statistics. 
This schedule was-outlined in a letter dated March 11, 1976, 
from Richard P. Vigilante, Director, Nffice of Educational 
Statistics to Joel W. Barkan, Director, Office for Civii Rights, 
Region II. (Appended hereto as Exhibit ra The Office for Civil 
Rights further agreed to be available to attend meetings to answer 
questions about the Special Compliance Reports. A meeting was- 
scheduled for March 18, 1976, and subsequently cancelled by the 
defendants. On April 1, 1976, a meeting was held at which time 
representatives of the Office for Civil Rights answered questions 
posed by school officials. As a result of the delay caused by the 
defendants, it was necessary to revise the schedule for the 
distribution and completion of the reports. On April 8, 1976, I 


sent a letter to Chancellor Anker outlining the revised schedule 


(appended hereto as Exhibit 7) for, the distribution and completion . 


of the Reports. P 
Finally, upon ascertaining that the Reports and EEQ-5 forms had not been 
distributed, on April 30, 1976, 1 sent a mailgram to Chancellor Anker 
advising him that if the Special Compliance Reports and the EE0-5 forms 
were not in the schools by May 5, 1976, it would be necessary to take 


legal action. (Mailgram appended hereto as Extribit 8.) 


« 
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In reply to my mailgram, Dr. Bernard R, Gifford, Deputy Chancellor, 
sent me a letter dated May 3, 1976 (appended hereto as Exhibit 9) 
wherein defendants requested confidential investioatory data 
information concerning complaints of civil rights violations in the 
New York City public school system, Pursuant to Federal law, this 
request has been denied. (See Exhibit 10.) 
As previously indicated, the delay in the distribution of L£0-5 forms 
and the failure to distribute the Special Compliance Reports have 
seriously jeopardized the Office for Civil Riahts' ability to complete 
this phase of the investioation prior to the close of the current school 
year. Should the information sought not be obtained, or only partially 
obtained, the effectiveness of the government's investigatory efforts 
will have been substantially impaired and unjustifiably delayed. 
In this regard, it should be noted that the named defendants were parties 
to Civil Action 76 C 148, United States of Ameria vs. The Community 

ork City Schyol District No. 21, 


and that if they had any legal objections to the distribution and com- 


pletion of the Special Compliance Reports, they should have, in good 


faith, raised those objections in that action rather than to have 
engaged in dilatory tactics designed to impede and obstruct, if not 
defeat, this phase of the Office for Civil Riahts' investigation of 
the possible violations of ‘aw of the public school system of the 
City of New York, 
Because of the brevity of time remaining in the school year, this 
Office requests the court to exercise its judiciary power in granting 
the applied for injunctive relief which will assure that: 7 
(a) thé Special Compliance Repo.ts are distributed inmediately, 
(b) ‘the completed Special Compliance Reports and EEO-5 forms 
are returned on or before May 28, 1976 to the Office of 
Educational Statistics where editing and follow-up will take 


Pe 
place, and, ‘ 
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(c) should additional information be necessary for the cowpletion of 
the forms, the defendants wil} require that any school personnel 
designated by the Office for Civil Rights on or before June 3, 
1976 as the persons from whom additional information is needed 

* vender themselves available after June 39, 1976 to furnish such 


additional information. 
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MARTIN hk, GERRY 


Sees 
Sworn to before me this 


Oth day of May, 1976 


thonnaimns, Hatt eae f 


NOTARY PUBLIC 


iy Counrcianten Forysay Jecu, 12078 
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KEPORTING KEQUIKL MENT INSTRUCTIONS 

“Yhis part w required by Title VE af the 

Cowal Rye Act at 1964 and by Tate 1% 

of the Pducatwn A fiments af 1472 "a a a a 
Sectiun Width) of TW K tion (45 ELEMENTARY SCHOOL COMPLIANCE INFORMATION 
CHK Ht) word to carry out the pur 

Fows of litle Vi of the Coil Rights Act (A) 

Of 1964 provides — senate snes 


Compliance Reports: Fach recipient 
shall kerr cuch ¢ rds and subi to 


Required Under Title VI of the Civil Rights Act of 1964 

the responuble Department oficial or . : rs 
is Gevignee tively my snd aveu and Under Tithe (X of the Education Amendments of 1972 
ory SOMNPR AE 2 FN ot 4 HA neh mes U.S. Department of Health, Education, and Welfare 
and in seh form a 4 contjining wen : 

information ay the tesponntle Depart Office for Civil Rights 

ment official or his Gesignee may deter Washington, D.C. 

mine to be necestary to enable him to 
emertain whether the recipient has 
compled of i complying with this 


Regulation | 


GENERAL INSTRUCTIONS; Pupil membership data should be as of October 31, 1974 
ship can be consider stabilized, All compliance information is due January 13, 1976, 


Picase use a typewriter or print legibly. Make certain the information is clear on 


On all pares following the first page it is sufficient to fill 
address information cailed for on the first page 


, OF the n...2e8t possible dave tc wetover 31, when member. 


all copies 


in just city, district (Community or Admintatrativ ¢), and school, instead of the complete 


If a schoo! has an annes associated with i, one report should be submitted with information on the entire school. 


Please be sure that there are no blank spaces left for any of the quesiions on the forms 


CG) If the answer for a given item and column(s) is "0," write “O" (tero, in the appropriate space(s) 


(2) If a particular item of column is not applicable in your case, write "DNA" (does not apply) in the appropriate space(s) 


Please check to be sure you have followed these instructions 


SUBMISSION: It is the rem ccibility of the school system to submit this information by January 14, 1976. The individual schools should return 
the information to the supe. imtendent's office for forwarding to HEW, Before submitting the information, check the accuracy and completeness 
of each item, partic ularly che totals, Errors or omissions May tequire a tetting, (Keep a copy for future reference) 


Race/ethnic designations as used by the Office for Civil Rights de not denote scientific definitions of anthropological origins, For the purpose of 
f % 


this report, a student may be included in the group to which he or she appears to belong, identifies with, or is cegarded in the community as be 
longing. However, no person should be counted in more than one iace/ethnic group 


COLUMN HEADINGS ~ Pages 1 theough 4 

Col American Indian or Alaskan Native, A person having origins in any of the original peoples of 
North Ameiica 

Col. Hi: Asian of Pacific I. wer. A person having origins in any of the original peoples of the Far 


East, Southeast Aus, or the Pa Islands, This area includes, for example, China, Japan, 
Korea, the Philippine Islands, and Samoa 


H Col I Binck, nox of Hispanic Vngin. & person having origins in any of the black racial groups 

CoL IV: Hispa; A person of Mexican, Puerto Rican, Cuban, Central or South American, or other 
Spans, Culture or origin, regardless of race 

Col, V: White, not of Hispanic Origin, A person having origins in any of the original peoples of 
Europe, North Africa, the Middle I ast, of the Indian sub-continent 

Col. Vir Total. Add all individuals entered sn Columns I through V 

Col. Vil Total Males. All males included in Column VI. 

Col, Vill: Total Females. All females included in Column VI 

Col, 1X: Physically Handicapped. Include pupils who have physical impairments which substantially 
limit their functioning or formance, Within this definition inctude: the blind, the visually 
impaired, the deaf, te hard of hearing, the speech impaired, the crippled, and those having H 
physical health problems resultiy 6 from various diseases and conditions 

Cols, X and XI: Spanish Languege Dominant. Include those pupils for whom Sparish is the language 


customarily spoken in their residences, Teachers should use their judgment to determine 
degree of Lnglish language dit fic wity in the absence of any uniform measure, C.g., a test. 
Cols. Xiland XUL Asian Language Domingat. Include those pupils for whom an Agi 


an language is the language 
customarily spoken in ite reside 


nees. Teachers should use their judgment to determine | 
degree of Iinglish language difficulty in the absence of any unilorm measure, ¢.g., a test 


Cols. XIV and XV: Other Non-t nglish Language Dominant, Include 


customarily spoken in their residences is one other than Spanish, English, or an Asian 


language, Teachers should wie ther judgment to determine the degree of Engiish language 
difficulty in the absence of any uniform measure, ¢.g., a test 


se pupils for whom the language 


COLULIN HEADINGS ~ Page 5 


Col, Hi: Self-Contained Classroom. A soup of students, constituting a class, who spend most of 
the: school day in one clussroom with one teacher, They may receive some special 
instruction in particular areas such as art, aiusic, physical education, ete 


Col. iV: Deparimentalization. The organization of instruction whereby teachers specialize in one or 
two subject areas and pive instruction to several classes and/or grades during a school day 
Under this plun o student will have a different teacher for almost every subject and will 
move from ¢'iss to clase throughout the school during the day 


Col, V: Other Organization and/or Selieduling Plan, This category encompusses # variety of 
{ house plan, the mint 


Or¢anizational ullermatives including team of chisser teaching, th 
acnoo!l, and any plan other than s'f-contained class and depetiinentzslization 
COLUMN HADI 


Cols, bIV Professional Staff. lactude thow individuala who have eg lair direct contact with pupils and 
whow jol ainients ae inelded in the fullowing generis! list) teachers, counselors, 


~ Pages 6 and 7 


Whrariane, iedia echiint, culm «peciaiiat, remedial special sta, wtiolagestas 
Phytivient, dentiets Prychistiats, payehologints, social workers, pale, assistant 
Principals, school nares 
Cole, VeViL Paraptofessional and Nonlrofestonal Staff, Include those individuals who have regular 
direct comtect with papate wid whose job ascprients are inched in the follower? penerel A-19 
Wat ievching acatanis, sadent feaehwrt, fee become, teaching aides, social work antes 
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ELEMENTARY SCHOOL COMPLIANCE INFORMATION (A) 
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SCHOOL 
nent 


41. 


Please list the total expenditures from state and focal education funds during the 1974.75 (PREVIOUS) School Year for 


each of the following expenditure categories, Include only expenditures from funds allocated directly to the school. (See 
Instructions for Definitions), 


. 


A, Instructional Materials and Books (Other than Personal Services) 

B. Guidance Services (Personal and Other than Personal Services) 

C. Health Services (Personal and Other than Personal Services) 

D. Extra- and Co-Curricular Activities (Personal and Other than Personal Services) 
E, Psychological Services (Personal and Other than Personal Services) 

F, Attendance and Social Work Services (Personal and Other than Personal Services) 
G, Community Services (Personal and Other than Personal Services) 


Please Indicate: 


a. Total number of physical education classes, sections, or instructional groupings Co] 


b, Number of physical education classes, sections, or instructional groupings which are comprised of 80% or more of 
pupils of one sex 


Please Indicate: 


a. Number of all other classes, sections, or instructional groupings fo ] 


b. Number of all other classes, sections, or instructional groupings which are comprised of 80% of moe of pupils of one 
sex 


Please indicate below any instructional or non-instructional program or activity for which enrollment is either a) limited to 
pupils of one sex, or b) adjusted in order to maintain a ratio of male to female pupils enrolled: 


8) Limited to pupils of one sex b) Adjusted in order to maintain @ ratio of 
male to female pupils 


nem sneinneepnteananne 


Please estimate the per cent of all Asian language dominant pupils in the school whose primary language is: 


Chinese % Japanese __ so % 
Korean. % Other 


seca 


Please estimate the per cent of all Asian language fluent instructional staff (professional and para; \ofessional) whose 
primary language is: 


enim 


Chinese _.% Japanese 
Korean __% Other 


aint 


Please estimate the per cent of Other Non-English language dominant pupils in the school whose primary language is: 


French ..% Italian _HH®% Other 
Polish = Greek 


somes 


crete 


Please estimate the per cent of Other Non-English language fluent instructional staff (professional and para professional) 
whose primary language is: 


Vrenctt cnn % Nalian ou Other 
Polish .%® Greek oHHe& 


snnacenes 


Please estimate the per cent of Spanish-surnamed pupils whose ethnic heritage is; 


Mexican-Anicrican Central/South American 
Puerto Rican Piluipine (Filipino) 
Cuban and Other Other 

Caribbean Unknown 


ELEMENTARY SCHOOL COMPLIANCE INFORMATION (A) 


CURT ncasmsccniissncctpnninainioninsateseireseeeananenncnetininnsiinsiowmma 
Cf ae — 


SCHOOL __ 


50, — Plewse indicate the total number, and numbers with other Non-English oral language fluency, of professional staff assigned 
to the programs and activities listed below, (SEE NOTE 11 BELOW) 


Other 
Asian Non-English 
Language Language 
Fluent, =__Fluent_ 


» Persons responsible for administering disciplinary 
policies 


» Guidance Services 
Attendance Services 


» Psychological/Psychiatric and Psychometric 
Services 


Persons Coordinating Parent-Teacher Activities 
Principals/ Assistant Principals 
@- Others: (SPECIFY) 


TTT TTT TT 


How many times during the last five years have the attendance boundaries for this school been changed? Ee) 


Please indicate for 1974-75 the total number of teacher absence days: Ceol 


Please rate the current condition in your school of each of the following as either: 
Excellent (E); Good (G); Fair (F); Poor (P); or Non-Existent (N). 


(This should be a rough estimate of the qualitative condition, not an appraisal of quantitative adequacy to meet the needs 
of the population,) 


Facility Condition Facility Condition 


Lighting (Halls) Lighting (Classrooms) 

Wiring Air Conditioning 

Heating Plumbing 

Cafeteria Gymnasiums 

Kitchens Sclence Labs 

Regular Classrooms Playgrounds and 

Language Labs Athletic Fields 

Textbooks Athietic Equipment 

Audio-Visual Equipment Classroom Furniture 
Library Books 


SN neepemenemeeeneemenmnemeneneeee re 
NOTE; (11) Ii the same person is involved in more than one activity, this should be indicated by showing that person's 


a in one activily as @ fraction reflecting the amount of his/her time spent in that activity. For 
example: 


ML TT TT 


If two people are Spanish fluent, and one person spends equal amounts of time in activities a, b, and c, 


roe the other person is involved only in activity a, the numbers to be entered under Spanish Fluent are as 
follows: 


J certify that the information given on this and the proceding pages is true and correct t 
willfully fulse statement is punishable by law [U, $, Code, Title 18 Section 1001].) 


© the best of my knowledge and belicf, (A 


acerca crise — aneinetnaettiataatil 
Signature of Person Furnishing Telephone Number Dato Signed 
Information ; 
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OMGINAT — RETURN TO OFCICE FOR CIVIL RIGHTS (GALI 


EXHIBIT #2 


REPORTING REQUIREMENT: INSTRUCTIONS 


This report is required by Title Vif the 
Crd Mishts Act of 1964 and by Tithe OX 
Of the Pducation Anwmiments of 1972 


Section bU.0(b) of LibW Regulation (45 INTERMEDIATE SCHOOL, MIDDLE SCHOOL, 
CTR KO) issued to catty out the pure JUNIOR HIGH SCHOOL, AND HIGH SCHOOL | 
poses of Tithe VI of the Civil Rights Act 


of 1964 provides COMPLIANCE INFORMATION 


Compliance Reports: Each recipient (B) 

shall keep such records and submit to eran eerie enna ee: 
the responsible Department official of 

his designee timely, complete and accu 

tale compliance reports at such times, Required Under Title VI of the Civil ” ights Act of 1964 
and in such form and containing such Se se 

information es the responsible Depart. and Under Title 1X of the Education Amendments of 1972 
ment official ot his designee may deter. US, Department of Health, Education, and Welfare 
mine to be necessary to enable him to a 3 eae 

ascertain whether the recipient has Office for Civil Rights 

complied of is complying with this Washington D.C. 

Regulation. , 


GENERAL INSTRUCTIONS: Pupil membership data should be as of October 31, 1975, of the nearest possible date to October 31, when member- 
ship can be considercd stabilized. All compliance information is due January 15, 1976. 


Please use a typewriter or print legibly. Make certain the information is clear on all copics 


On all pages following the first page it Is sufficient to fill in just city, district (Community or Administrative), and school, instead of the complete 
address information called for on the first page. 


If a school has an annex associated with it, one report should be submitted with information on the entire school. 
Fiease be sure that there are no blank spaces left for any of the questions on the forms. 


(1) If the answer for a given item and column(s) is “0,” write "0" (zero) in the appropriate space(s), 
(2) Wa particular item 2 column is not applicable in your case, write “DNA” (does not apply) in the appropriate space(s). 


Please check to be sure you have followed these instructions 


SUBMISSION: It is the responsibility of the school system to submit this information by January 15, 1976. The individual schools should return 
the information to the superintendent's office for for warding to HEW, Before submitting the information, check the accuracy and completeness of 
each item, particularly the totals, Errors of omissions may require a refiling, (Keep a copy for future reference), 


Race/ethnic designations as used by the Office for Civil Rights do not denote scientific definitions of anthropological origins. For the purpose of 
this report, a student may be included in the gioup to which he or she appears to belong, identifies with, or is regarded in the community as be- 
longing. However, no person should be counted in more than one race/ethnic group. 


COLUMN HEADINGS ~ Pages 1 through 4 


Cols, Fand II: American Indian or Alaskan Native. A person having origins in any of the oviginal peoples of 
North America, In Column | enter the number of males (M) who are members of this 
racial/ethnic group, and in Column II enter the number of females (F) who are members of 
this racial/ethnic group. 


Cols, HT and IV: Asian or Pacific Islander. A person having orieing in ony of the Otigina! peoples of the Far 
East, Southeast Asia, or the Pacific Islands, This area includes, for example China, Japan, 
Korea, the Philippine Islands, and Samoa, In Column Ill enter the number of railes (M) who 
are menibers of this racial/ethnic group, and in Column IV enter the number of females (i) 
who are members of this racial/ethnic group, 


Cols. V and VI: Black, not of Hispanic Origin. A person having origins in any of the black racial groups. In 
Column V ¢nter“pe number of males (M) who are members of this racial/ethnic group, and 
in Column Vi entér the number of females (F) who are members of this racial/ethnic group. 

\ 

Cols, Viland VII: Hispanic. A person of Mexican, Puerto Rican, Cuban, Central or South American, or other 
Spanish Culture or origin, regardless of race. In Colunin Vil enter the number of males (M) 
whe are members of this racial/ethnic group, and in Column VII enter the number of 
females (F) who are members of this racial/ethnic group, 


Cols. 1X and X: White, not of Hispanic Origin. A person having origins in any of the original peoples of 
Europe, North Africa, the Middie East, or the Indian subcontinent. In Column IX enter the 
number of males (M) who are members of this racial/ethnic group, and in Column X enter 
the number of females (F) whe are members of this racial/ethnic group. 


Cols. Xland XI: Total. In Column XI enter the total number of males (M). This figure should be the sum of 
Columns I, IL, V, Vi, and 1X. In Column Xft enter the total number of females (1°). This 
figure should be the sum of Columns HI, 1V, Vi, Vill, and X. 


Column XI: Physically Handicapped. Include pupils who have physical impairments which substantially 
Umit theis functioning or performance, Within this definition invlude: the blind, the visually 
impalred, the deaf, the hard of hearing, the speech inipaired, the crippled, and those having 
special physical health problems resulting from various diseases and conditions, 


Spanish Language Dominant. Inc! Je those pupils for whom Spanish is the language 
customarily spoken in their residences, 


Asian Language Dominant. Include those pupils for whom an Asian language is the language 
customarily spoken in their residences, 


Other Non-English Language Dominant, Include those pupils for whom the language 


customarily spoken in their residences is one other than Spanish, English, or an Asian 
language. 


COLUMN HEADINGS ~ Page 5 


Cols, LIV; Professional Staff, Include those individuals who have fegulur direct contact with pupils and 
whose job assiynments are included in the following gunvral list: teachers, counselors, 
librarians, media specialists, curriculum specialists, remedial specialists, audiologists, 
physicians, dentists, psychiatrists, Psychologists, social workers, Princgipels, assistant 
Principals, school nurses, 


Cols, VeVITL: Prerprofessional and Non Professions! Staff, lastude those Individuals who have re gillus 
direct contact with pupils and whose job assignments are included in the following general 
list: teaching assistants, student leuchers, leacherinterns, teaching aides, social work aides, 


neater ae 
ITEMS A-27 
Even if the forms ate predubeled, all of Hema 1-5 must be completed, 


TEM A Use the school system name your State uses in Its published offielal listing of Its schoo! disieicts, 
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INTERMEDIATE SCHOOL, MIDDLE SCHOOL, JUNIOR ITIGH SCHOOL, 
AND HIGH SCHOOL COMPLIANCE INFORMATION (fH) 


CITY, 
DISTRICT 
SCHOOL . 


$2. 


Picaw list the total expenditures from state end local education funds during the 1974-75 (PREVIOUS) School Year for 
each of the following expenditure categories, Include only expenditures from funds allocated directly to the school, (See 
Insts uetions for Definiuons) 


A, Tistructional Materials and Books (Other than Personal Services) 


C, Heatth Serviees (fersonal and Other than Personal Services) 


4 
B. Guidance Services (Personal and Other Uien Personal Services) b 
$ 
$ 


» Extra and Co-Curricular Activities (Personal and Orher than Personal Services) 
Piychological Services (Personal and Other than Personal Services) 5 
Attendance and Social Work Services (Personal and Other than Personal Services) 


G, Communhy Services (Personal and Other than Personal Services) a 


Pisase Indicate 


&. Total number of physical education clases, secions, of instructional groupings [ — ] 
b. Number of physical education classes, sections, or instructional groupings which are comprised of 80% or more of 
pupils of one sex iets ve 


Pleawe Indicate 


& Number of all other classes, sections, or instructional groupings [ ] 


b. Number of all other classes, sections, of instructional groupings which are comprised of 80% of more of pupils of one 


«x () 


Please indicate below any instructional of nom instructional program ot activity for whien enrollment is either a) limited to 
pupils of one sex, or b) adjusted in order to maintain a ratio of male to female pupils enrolled 


4) Limtted to pupils of one sex b) Adjusted in order to maintain « ratio of 
male to female pupils 


Picase estimate the per cent of aD Asian language dominant pupils in the school whose primary languace is 


% 
% 


Chinese 
Korean 


mm Japancse . 
— | Other 


Please estimate the per cent of all Asian language fluent instructional staff (professional and paraprofessional) whose 
primary language is 


Chinese 1% Japanese... % 
Korean % | 


Please estimate tho per cent of Other Non-English language dominant pupils in the school whos primary language is 


Cs | | Other 
| en, | 


nn | 


Ploase «imate the per cont of Other Non-Piglish language fluent Instructisval suff (profesional and paraprofessional) 
whose primary language is; 


Preneh % Htallan % Other 
POU rericninnne GOK mn 


| 


Please catimate the per cent of Spanishaurnaned pupils whose ethnte heritage ts 


Merican-Ameticon = Central/South American 


Puerto Rican Pillipino (Puipine) 


Cuban and Other Other 
Caribbean Unknown 


INTERMEDIATE SCHOOL, MIDDLE SCHOOL. JUNIOR HGH SCIIOOL, 
AND HIGH SCIIOOL COMPLIANCE INFORMATION (ft) 


CITY 
DISTRICT 
SCHOOL , 


él. Piease indicate the total number end numbers with other None ngiish oral language fivency, of profemtonal etc ff atiigned 
to the programs and activities listed below, (SEE NOTE 12 BELOW) 


Persons responsible for administering diciplinary 
poloies 


Guidance Services 
Attendance Services 


Paychological/Prychiatric and Peychormetric 
Services 


Persons Coordinating Parent Teacher Activities 
Principals/ Assistant Principals 
Others: (SPECIFY) 


How many times during the last five years have the attendance boundaries for this + hool been changed? C mal 


Picase indicate for 1974-75 the total number of teacher absence days — 


Please rate the current condition in your school of each of the following as either 
Excellent (F); Good (G); Hair (PM); Poor (PM); ot NowExistent (N) 


(This should be a rowgh estimate of the qualitative condition hot an appraisal of quantitative adequacy to meet the needs 
a q PP 4 ¥ 
of the population.) 


Facility 0 Facility Condition 


Lighting (Halls) . Lighting (Clauroama) 
Wiing . Air Conditioning 
Heating — Fiumbing 
Cafeteria Gy mnasiurna 
Kitchens Science Labs 
Regular Classrooms — Playgrounds and 
Language Labs . Athietic Fields 
Texibooks 


Audio-Visual Equipment 


Athletic Equip:sent 
CQastoom Furniture 
Library Books 


in more than one activity, this should be indicated by showing that person's 
involvement in one activily as ¢@ fraction reflecting the amount of his/her time spent in that activity, Por 
@aaniple 


(12) If the mime person bs involved 


If iwo people are Spanish Nuent, arid one Person spends equal amounts of time tn vetivities a, b, and ¢, 


and the other person is involved only in activity a, the numbers to be entered under Soanth Phient are as 
follows 


Line a 11/3 
Line b 1/3 
Line ¢ i/3 


ec Anne te cenemnen A A te a 
1 certify that the information Fiven On this and the preceding poyes is true and correct to th 


¢ best of my knowledge and belief 
willfully false statenwat is punishable by law (U, §, Code, Title 18 Section 1001). 


enticement,  eeeeeennetEE eee camino ae 


Telephone Number Date Signed 


Signature of Pers aenivhing Title 
Information 


A~33 


ORICHIAD. .PrTHP TA Arrier ran Ann DAtere fer any 


EXHIBIT #3 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


OFFICE OF THE SECRETARY 
WASHINGTON, D.C. 20201 


MAR 13 1975 


‘ 
Chancellor Irving Anker 
Board of Education 
of the City of New York 
220 Livingston Street 
Brooklyn, New York 11201 


Dear Chancellor Anker: 


As you are aware, the Office for Civil Rights did not distribute the 1974 
Elementary and Secondary Civil Rights Survey to New York City last fall 
‘as we had done in prior years. The reason we did not do 80 was because 
we hoped to collect additional information needed for the ongoing 
compliance investigation by means of a Special Compliance Report which 
would have accompanied the Form OS/CR 102 to the individual school 
campuses. 


As & result of a meeting with Dr. Polemeni and subsequent discussions 
with staff of the Bureau of Educational Program, Research and Statistics 
concerning the Special Report, it became apparent thet major problems 
might be generated by a request from this office to distribute and collect 
additional reports from the district by the end of the current school year. 
In light of our desire to have eccurate and complete information, we heave 
agreed to delay our request for completion of the Special Compliance 
Report until next Fall. Consequently, we will forward the Form OS/CR 
101 (School System Summary Report) and Form OS/CR 102 (Individual School 
Cempus Report) to you as soon as possible to allow sufficient time to 
collect this information for the current school year, and, accordingly, 
we would appreciate receiving a notification from you et your earliest 
convenience as to whom and where the forms should be delivered. “s soon 
as such notification is received, we will deliver the iabeled forms to 
the person or persons so designated. The "Due Date" for completed forms 
to be returned to the Office for Civil Rights is now Mey 1, 1975, not 
October 15, 1974 as is printed on the forms. Information for all items 
should be given es of April 1, 1975, or the neerest closing register 

, Gate not more than two weeks before or after April 1, 1975. 


- Enclosed are three (3) copies of Form OS/CR 101 (School System Sunmary 
Report) and Form OS/CR 102 (Individual School Cempus Report). The only 
chenges which need to be made are those rodificeations in the reporting 
and due dates which I mentioned above. 


11 me on eee We wn aot ween sewenee meee ine: e409 0 


| 
| 
| 
| 
{ 


Page 2 - Chancellor Irving Anker 


If you have any questions concerning the Forms OS/CR 101 ana 102, please 
let us know as soon as possible. Ms. Nilda Koenig, Acting Chief of the 
Elementary and Secondary Education Branch, and Project Director for the 
New York City Equal Educational Services Review will be coordinating 

this matter in New York and can be reached at Area Code (212) 264-9367. 

It may facilitate matters for the Office for Civil Rights and Opportunity 
Systems, Inc. (the contractor involved in the Survey) to meet with some of 
your staff to work out ‘any necessary details. We would be happy to do so, 


and ask only that, in the interest of time, any meetings occur as soon as 
possible. 


. 


Thank you for your continued cooperation. 


Sincerely, 

“he ution 7. s 
Martin EH. Gerry 

Deputy Director 

Office for Civil Rights 


Enclosures 


cc: Dr. Anthony Polemeni 


EXHIBIT #4 


sgt. : ; 
addendum ‘to Special Circular No. « 1975-1976 (A) 


{ 


' 


AMENDED INSTRUCTIONS FOR COMPLETING THE 1975 OCR ELEMENTARY 
SCHOOL COMPLIANCE INFORMATION REPORT (A) 


IMPORTANT: Detailed instructions for completing the Elementary School Compliance Information 
Paki A tines ide 


form. Sin Sha Gontrar 
answered as directed on the OCR report form, 1S 2. | _SONEEREY, 
appear in this set of instructions. ‘The additional directions and emendations outlined below 


apply specifically to the New York City School system. 


PLEASE READ THESE INSTRUCTIONS IN CONJUNCTION WITH THE INSTRUCTIONS ON THE CIVIL RIGHTS FORM. 
Be adh ol nlc bcc 8 Soha sont eS 


Ir "lo. : * Instruction 
(NOTE: All items, as well as all columns within each item, are to be completed unless there 

are specific instructions below to the contrary. For example, items 3, 4, 5 are to completed 
although no reference to them appears in these instructions.) 


JOA 
waft 


ENTER: “New York City” x 
ENTER: Name of School; School Number; District Number 


‘ “ENTER: "10/31/75" as register date. (This date applies to data which will 
be furnished by the Board of Education. All pupil and staff data entered by 
the schools on the report form will be as of March 31, 1976.) 


COLUMNS I - VIII: Leave Blank. a 


COLUMN IX: Enter total of physically handicapped pupils in Special Education 
Classes and/or in regular classes. Count each pupil only once. Data on 
physically handicapped pupils in regular classes or grades may be obtained 
from feacher observation and pupil records only. ‘ oe . 


NOTE: In succeeding items in which data on physically handicapped pupils 
are requested by grade, do not include pupils in Special Education Classes. 


COLUMNS X = XV: Enter data. Information regarding "Language Dominance" 

and ability to speak English may be obtained from Pupil Record Cards, 
Language Assessment Battery (Lab) Tests, Rating Scale of Pupil's Ability 

te Speak English. In the absence of a recorded test score or evaluation, 

the classroom teacher's judgement may be used, as directed in OCR instructions 
(This applies to Columns X - XV in all succeeding items.) 


ENTER: Required grade in box provided on report form. If "U" is entered 
@lso write official designation of classroom being reported. : 


a 


COLUMNS I ~ VIII: Leave Blank. epee ; 


OLUMN IX: For the grade being reported, enter only physically handicapped 
pupils in regular arades. Do not include Special Education Classes. (This 
instruction applies to Column ix in all succeeding items except Item 19.) 


COLUMNS X - XV: Complete. 


ENTER: Required grade information in box provided on the report form. If 
"U" is entered, also write official designation of classrocn being reported. 


COLUMNS i> VIII: Leave Blank. 

COLUMNS IX - XV: Complete. 

CHECK: "Yes" or "No" and follow OCR instructions. 

COLUMNS I - VIII: Leave Blank. 

COLUMNS IX - XV: Complete. Refer to Board of Education's “Official Class 
Audits" (Form C), October 31, 1975, for the lowest grade which is ability 


grouped. Answer for official class in which Code "0" was assigned in Box 25, 
“Ability Level", of Form C. 


A-38 


(Continued on Reverse Sida) 


Addendum to Special Circular No. » 1975-1976 (A) 


9.b. 


COLUMNS I - VIII: Leave Blank. 


COLUMNS IX - XV: Complete. Refer to Form C (see Item 9.a. on previous page) 
Answer for the official class in which Code "1" was assigned in Box 25, 
"Ability Level". 


COLUMNS I - VIII: Leave Blank. 


COLUMNS IX ~ XV: Complete. Refer to Formc (as above). Answer for the 


_ Official class(es) if any in which Code "2" was assigned in Box 25 of 


Form c. ; 
i 


Refer to OCR instructions to determine sections or classes to be reported. 


GRADED SCHOOLS IN WHICH ABILITY GROUPING IS NOT PRACTICED. 
enn a ee IE PRACTICED | 


. Refer to Official Class Audits (Form C). List classes within "second lowest" 


grade" by the grade and official class designations assigned in box 15-17 and 
18-24 of Form Cc. f 


UNGRADED SCHOOLS. List the three classes being reported. Use grade and 
official class designations on Form Cc. 


COLUMNS I ~ VIII: Leave Blank. 
COLUMNS IX - XV: Enter figures for the c! 28 listed. 
COLUMNS I = XV: Complete all columns. 


COLUMNS I - XV: Complete all columns. Use most recent test data available 
for pupils in "highest grade offered." Reading retardation will be as of 
the date on which the test was given. The attachment, “Pupils Reading Below 
Grade Level - Elementary Schools" (Tables A.1l and A.2) will assist school 
personnel in identifying those pupils reading 4 to ly years below grade level 


EXAMPLE: In a school with K-6 Grade Span, Grade 6 is the “highestgrade 
offered", Data will be entered in Columns I - XV for Grade 6 pupils whose 
most recent reading test scores indicate that they are reading 4 to 14 years 
below grade level, ‘Table A.1 displays reading retardation scores for the 
Metropolitan Achievement Test (MAT) and the New York City (Stanford) Test. 
Table A.2 displays reading retardation scores for the Science Research 
Associates (SRA) Test. . 


COLUMNS I - XV: Complete all columns. 


EXAMPLE: If "highest grade offered" is the 6th grade, data will be entered 
in Colums I - XV for Grade 6 pupils whose most recent reading test scores 
indicate that they are reading more than 1 years below grade level. Refer 
to Table A.1 and A.2 as indicated in 15.a. above. 


Refer to notes 6 and 7 on OCR report form to determine "third lowest grade". 


COLUMNS I ~ XV: Complete all columns. 

Sa NTRS: ARTS at 7 

EXAMPLE: In a school with a K-6 grade spin, Grade 3 will be the "third 
lowest grade". Refer to Reading Tables A.1 and A.2 to identify those third 
grade pupils whose most recent test scores indicate that they are reading 


4 to 14 years below grade level. 
COLUMNS I - XV: Complete all columns. 
pbc Ad nae 


EXAMPLE: In a school with a K-6 grade span, third Grade pupils will be 
accounted for in Columns I - xv if their most recent test scores indicate 
that they are reading more than 14 years below grade level. 


COLUMNS I = VIII: Leave Blank. 


COLUMNS I} = Xv; Complete. Report only those pupils in Special Education 
Classes. Refer to Official Class Audit Reports - October 31, 1975 (Form C) 
to identify those classes which are assigned a Special Education Program 
Code Number in Grade Rox (15-17). Do not include Code 710 (junior Guidance). 
Tha instructions on the following pages will help in determining the proper 
line (s} of Ytom 19 {a-a) of tha Civil Rights Report to be completed. Flease 
read through all categories (a-e) before entering figures. Pupils are 

to be entered according to their primary handicap. 


‘addendum to Special Circular No. , 1975-1976 (A) 


19.e. 


20. & 21. 
22. & 23. 
24. & 25. 
26~40. 


41. 


44-51. 
and 53. 


52. 


REVIEW OF 
FORM 


SIGNATURE: 


SPECIAL 
CIRCULAR 


QUESTIONS: 


Report on this line "CRMD" and “Double-Handicapped” classes designated as 
"Educable Mentally Retarded". 


Report on this line "CRMD” and “Double-Handicapped" classes designated as 
"Trainable Mentally Retarded", 


Report on this line classes designated as A or B centers, Transitional 
classes, readiness, Teacher~moms. 


Do not include on Line 19.c. those pupils designated as “Neurologically 
Impaired ~ Emotionally Handicapped”. They are to be entered on Line 19.e. 
t 


Report on this line pupils in classes designated as "Health Conservation", 
"Health Conservation 20". 


COLUMN IX: Leave Blank. 


Report on this line pupils in classes designated as "Neurologically Impaired - 
Emotionally Handicapped", "Pre-Placement", “Health Conservation 30". 


COLUMNS I ~ XV: Complete all columns. 

LEAVE BLANK. 

COLUMNS I ~ XV: Complete all columns. 

aoa ence antec cae 

Refer to OCR instructions to complete these items. 

Do not include Federally-funded programs. Account only for expenditures from 


funds allocated directly to the school. Note that line A does not include 
teacher's salaries. 


Report only those classes actually designated as "physical education” classes. 
Count each class, or group, only once. Do not multiply by the number of times 
per week the class meets. 


"All other classes, etc" means other than physical education classes. Includ 
official classes, library classes, music classes, eto. Count each class or 
group only once. Do not multiply by the number of times per week the class 
meets. 


Refer to OCR instructions and definitions to complete these items. 


"Number of Teacher Absence Days" - Leave Blank. 


PLEASE CHECK THE FORM TO ENSURE THAT ALL ITEMS HAVE BEEN COMPLETED. THE ONLY 
BLANK SPACES WILL BE THOSE WHICH THESE INSTRUCTIONS HAVE SPECII' ‘CALLY 
DESIGNATED AS SPACES OR COLUMNS TO BE LEFT BLANK. ALL OTHER SPACES WILL 
CONTAIN EITHER: the data requested, or "O" (ZERO), OR "DNA" (DOES NOT APPLY). 


The Principal will sign on the line provided on the last page of the report 
form. The Coordinator (e.g. assistant principal, teacher-in-charge, school 
secretary) who prepared the report will furnish.his (her) name and school 
title in the space directly below the Pingipal's signature. 


Detailed instructions concerning the due dates for the completion of the OCR 
Compliance Information Report, and the procedures for returning the completed 
form, are provided in Special Circular No, , 1975-1976, which accompanies 


these Amended Instructions, 


If any questions concerning these instructions should arise, please contact 
the Project Coordinator whose name and address appears below. 


Mrs. Diane May 

Board of Education of the City of New York 
110 Livingston Street, Room 711 

Brooklyn, New York 11201 


Telephone: 596-4068; 596-4070 
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TABLE A.1 AND INSTRUCTIONS 


PUPILS READING BELOW GRADE eee euere! TARY SCHOOLS 


NEW 1 YORK CITY (STANFO ORD) Re ADING COMPILE ike iSION SCORES 


METROPOLITAN ACHIEVEMENT TEST (MAT) TOTAL READING SCORES 


THIS TABLE WILL ASSIST SCHOOLS IN RESPONDING TO ITEMS 15, 16, 17, 18 OF THE OCR ELEMENTARY sco 
COMPLIANCE INFORMATION (A) REPORT. 


i. 


HOW TO ) US E 9E TABLE Awl 1 
The column headed "Time of Tosting” 1 refers to the “grade and month in which the pupil took 
the test. For the NYC Test (Stanford) and the MAT, the months are numbered as indicated on 
the chart directly below: 


NYC AND MAT MONTH/NUHSER CHART 


month 0 mont 


mor 


September February ™ 
Las 
= month 
= 


cos 

October = month 1 March 

November = month 2 April 

December = month 3 May 
7 


month 
January month 4 


June month 


EXAMPLE: For a pupil who took the NYC or the MAT Test in Grade 4 in A April, the "Time of 
Testing” was 4.7. (The grade is 4; the month is 7). 


The two "Scores" columns will identify those pupils reading either "ly to 14 years below grav 
level” or “more than 14 years below grade level". 


EXAMPLE: A pupil took the NYC Test in Grade 5 in April. (The “Time of Testing" was 5.7.) 
The The pupil' & reading comprehension score was 4,3. 


Find 5.7 in the "Time of Testing" column. Read along the 5.7 line to see if the score 4.3 
either within the "4 to 14 years below grade level” range or is "more than 14 years below 
grade level". pa 


Since 4.3 falls within the 5.2-4.2 range, that pupil will 


be included in the group identifir 
as reading 4 to 14 years below grade level. 


EXAMPLE: A punts took the MAT in Grade 6 in June. (The "Time of Testing" was 6.9.) The 


pupil's reading score was 5. 5.3, Find 6.9 in the "Time of Testing" column. Read along 


the 6.9 line to see if the score 5.1 is either within the “4 to 14 years below grade leve 
range or is "more than 14 years below grade level." 


Since any score 5.3 or less is more than 14 years below grade level, the pupil with’ the S.1 


score will be included in the group identified as reading more than 14 years below grade 
level. 


ae 
TABLE A.1 = NYC/MAT SCORES 


SCORES SCORES SCORES SCORES 
4 To 14 Years More Than 14 -&k fo 145 Years More Than 1’ 


Time Of Linnea Below Grade Years Below Time Of Testing Below Grade Years Below 


‘ 


Grade/Month Level,* Grade Level 

or less 5.8 er men mn wun 5, 3-4.3 -2 Or less 

2.31.3 -----1,.2 or dess — - - or less 
2.4-1.4 or less . or less 
ox less or less 

or less - or less 

or less or less 

or less qo 6.4 s#<== mmr 5 Qh. G mmm 4,8 less 

or less mmm momen &,O=— 5.0 less 

or less less 

or less less 

or less less 

or less less 

or less less 

or less less 

or less r less 

or less ee less 

or less 

or less 

or less 

or less 

or less 

or less 

or less 

or less 

or less 

or less less 

or less y less 

9 wewee 3,8 OF | . ox less 
cormnecnwwnwd 6084.0 wemew ded OF les 
etn etn tn se wwwnn 4,0 or less 
wenwe4. 1 OF t les’ 

r Jess 
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TABLE A.2 AND INSTRUCTIONS 


| PUPILS READING BELOW GRADE LEVEL -ELEMENTARY SCHOOLS 
LL LAY SCH i 
SCIENCE RESEARCH ASSOCIATES (SRA) TOTAL READING SCORES 


* 


THIS TABLE Is APPLICABLE ONLY IF NO NYC OR MAT TEST SCORE 18 AVAILABLE 
teen naa a aa ko eaten ene een tata ee tS LE 


THIS TABLE WILL ASSIST SCHOOLS IN RESPONDING TO ITEMS 15, 16, 17, 18 OF THE OCR ELEMENTARY 
SCHOOL COMPLIANCE INFORMATION (A) REPORT. “ 


HOW TO USE TABLE A,2 
The column headed "Time of Testing” refurs to the grade and month in which the pupil took 
the test. For the science Research Associates (SRA) Test, the months are numbered as 
indicated on the chart directly below; aes 


1. 


SRA MONTH/NUMBER CHART 

month 1 February 15 - 
month 2 March 15 - 
month 3 April 15 - 
month 4 May 15 - 
month 5 


detiteads 14 
November 14 
December 14 
January 14 
February 14 


September 1 -~- 
October 15 - 
November 15 « 
December 15 ~ 


January 15 ~ 


March 14 
April 14 
May 14 
June 30 


NYC/MAT month designations as described in Table A.1.) 


(Note that this differs from the 


EXAMPLE: 
was 2.7. 


For a pupil who took 


the SRA Test in Grade 2 on April 13, the "Time of Testing" 
(The grade is 2; the ‘ 


month is 7,) 


The two "Scores" 


columns will identify those pupils reading either "4 to 14 years below 
grade level" 


or "more than 14 years below grade level". 


EXAMPLE; 


A pupil took the SRA Test in Grade 5 on 
Sate} 


The pupils's total reading score was 4.2. 


ctob 15. (The "Time of Testing was 


along the 5.2 ling to see if the score 4,2 
level" range or is "more than’ 14 years 


Find 5.2 in the "Time of Testing" column, 
is either within the 
below grade level", 


Read 
"4 to 14 years below grade 


Since 4.2 falls within the 4.6-3.6 range, that pupil 


will be included in the group identifi, 
as reading "4 to 14 years below grade level", ' 


TABLE A.2 - SRA SCORES 
Nh chek he 


SCORES 
4 To 14 Years 
Below Grade 


SCORES 
More Than 14 
Years Below 
Grade Level. 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 6.6 mann m mmm §, 195, ] mnenn 
or less 6. 
or less 6B mem mmm mnrmnnn G, Jo, 3B wee 
or less 
or less 

less 

less 
less 
less 
y less 
less 
less 
less 
less 
less 
less 


SCORES 
4 To 145 Years 
Time of Testing Below Grade 
‘ Grade/Month Level.* ___ Grade Level. 
565 Hemme A, = 3,9 3.8 or less 
566 enw mmnn nnn 5 leg, ] manne 3.9 Or less 
less 


or 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
less 
less 
less 
less 
less 
less 
less 
less 
less 
less 
less 
less 
less 
less 


less 


SCORES 
More Than 14 
Time of Testing Years Below 


Grade/Month 


. 


1.8-0,8 ----- 0,7 
1.9-0.9 =---~0.8 
moon enmmnne 2,121.1 


aemnmnmmne 2,41. 4 
we nennnn-- ~2.5-1,5 ----= 1,4 
semmnmmmwn 2, G0) § -emes 1,8 
me ewwnenmnn 2, 7=1,7 
wonne n= “== 2.8-1,8 ----~ 1,7 
some 2,901.9 mmmmn 1,8 
~---- women 3,102, 1 mwnwe 1,9 


. 
WNFUOAWAYU AWN 


WWHNNNNN AA 
. 


a 


. . 
Cuwusawnw wo 


WwW Www 


wists) srs) 


we nwwewnmnn 7,16, ] -nunn 
wen en enn <= 7.26.2 anne 


none wememme 7,396, 3 anann 


. 


3.7-2,7 mna== 2,6 
3.8+2,8 a= 2,7 
Anawmasomns 3, 9a2,9 aewem 2,8 


7 


~w Ne OO wa 


Ween nnn 7, 4a6, 4 manne 
one ee wn een 7, 5=6,5 manne 


woo mmmmmwmen 7, b= 6. & 


Heme nn wenn 7, 226, 7 anwnn 


7O MOE 41~4 a 


Hone ene nme 7,896, 8 annwn 


Si Lemnnmenmenn 4,509, 5 meen 3,4 
5. d mewn mmwmann 4,604.6 menee ,5 
5.3 mmnmnmwnenn 4,723, 7 annnn 3,6 
564 mewn mnmnmnn 4,845, 0 nanan 3,7 


a m= 7,996.9 annne 

wae eemnwnn 8.17.) annne 
8. 7 manne nn mene B,2-7,2 manne 
8.0 mnmnnnnnnne 9, 3-73 


less 
less 
less 
lass 
less 


ELEMENTARY SCH 


Office for Civil Rights List of Designated Schools (A). 


The Elementary Schools which appear on this list were included in an in-depth 
investigative sample by the Office for Civil Rights. These schools do not need 
to complete the following items on the Compliance Information Regort: 


Page Number Xtem Number 
| 1 


Designated Sample Schools 


District Rlementary Schools 


9 / 2, 4, 28, 55, 90, 109 


10 24, 32, 46, 79, 81, 85, 86, 115 


18 115, 208, 219, 242, 268, 276 
21 80, 97, 100, 128, 188, 209, 226, 288 
26 115, 130, 173, 205 


28 ; 48, 60, 86, 117, 160, 174, 196, 220 


EXHIBIT #5 
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. i 
AMENDED INSTRUCTIONS FOR COMPLETING THE OFFICE FOR CIVIL RIGHTS 1975 
MINTER RALOTAT ep oSCHOOL, MIDDLE SCHOOL, JUITIOR HICH SCIICOL, 
AWD WIGi! SCHOOL COMPLIA PORANT LOM " MEPORT 
THPORTANT s Detailed instructions for completing the “Intermediate School, Middle 5S how) 
juntor High School, and High School Compliance Information (B)" Report are furnished by 
the Office for Civil Rights (OCR) on the “INSTRUCTIONS” sheets that accompany the report 
form, Please refer to the OCR “INSTRUCTIONS” as your primary source of information. 
All questions must be answered as directed by OCR unless specific directions to the 
contrary appear dn tha Of insti 


outlined below appl spe ci ically to tv 


iad “dire tions and enendations 


item No. Inetruction 


(NOTE: All Items, as well as All Columns within each item, are to be completed unless 
there are s specifac instructions below t to the contrary. Example: Items 3, 4, § are to be 
completed although no reference is made to these items in the instructions below.) 

1. ENTER: “New York City” f, 


2. ENTER: Name of School; School Number or Code; District Number 


6. ENTER: . "10/31/75" as register date. (This date applies to data which will 
be furnished by the Board of Education. All pupil and staff data entered by 
the schools on the report form will be as of March 31, 1976.) 


COLUMN I =-"XII? Leave Blank. ‘ i 


Corina XIII: Enter total of gayeieniiy cence pupils in Special 

Count each pupil only once 
Data on cacakansia handicapped pupils in eau Classes or grades may be 
obtained by teacher observation and pupil records only. 


NOTE: ln succeeding items, in which data on physically handicapped pupils 
are , requested by grade, do not include pupils in Special Education Classes. 


COLUMNS XIV - XVI: Enter data. Information regarding “Language Dominance” 
may be obtained from Pupil Record Cards, Language Assessment Battery (Lab) 
Tests; Rating Scale of Pupils’ Ability to Speak English; Classroom Teachers 


judgement. This applies to the “language Dominance" columns in all succeedin 
items. 


ENTER: Grade information in box provided on report form. If “u" is entered, 
indicate in blank space on line 7 the official designation of the classroom 
being reported. 


COLUMNS I = XII: Leave Blank. 

COLUMNS XIIT ~ XVI: Complete. 

ENTER: Grade information in box provided on report form. If “U" is entered, 
indicate in blank nonne on line 8 the official designation of the classroom 
being reported. , 

COLUMNS I - XII: Leave Blank. 

COLUMNS XIII - XVI: Complate. 

If data entered is for an "SP " grade; indicate the grade and “sPp" (ex. "7SP") 
in a blank space in the question 9 box. Columns I = XII: Leave Blank. 


Columns XIII - XVI: Complete. 


If data entered is for a track other than "SP": Columns I ~ XVI : Complete 2 
columns. 


If pupils are not programmed or identifiable by "track" or "program": Enter 
"DNA". 


(Continued on Reverse Side) 


ate eeadheneenemmecemeernmmemennenemmmmmmeneemenemreeeeeenmeemeentametineieemencemn nee aa ee ree 


stidendum to Special Circular No, « 1975-1975 (DB) 


If data entered is for ¢ “SP” grade; 


j i 
in the blank space in the question 10 box, Colurn 
Columns XITT ~ XVts Complete. 


Sata entored in for a track other than "SP"; % complete 


all. columns 


If pupils are not programmed or identifiable by “track” or "program": Enter 
"DNA". 


COLUMNS I = XVI; Complete all colums., (If pupils °re not programmed or 


identi fiat ple by "track" or “program”: nter “DNA"). 
COLUMNS I - XVI: Complete all columns. (If pupils are not programmed or 


identifiable by “track” or “program": Enter “DNA"). 


COLUMNS T - XVI: Complete all columns. 


WOR OTUEY ER : Report in this item these pupils in classes officially 
designated as “co-op" (Grade Codes 205 225 on the Official Class Audit 
Report, October 31, 1975, Form C). 


» 


COLUMNS I = XII: Leave Blank. 


COLUMNS XIII ~ XVI: Enter Figures, 
COLUMNS I = XVI: Complete all columns, 


LEAVE BLANK. 


HIGH SCHOOLS ONLY WILL LEAVE THESE ITEMS BLANK. INTERMEDIATE SCHOOLS AND 


INGA 


JUNIOR HIGH SCH OLS WILL FOLLOW INSTRUCTIONS DIRECTLY BELOW 


OR HIGH 1OOLS ONLY . 


Compiete all columns. Refer to Tables B.1 and B.2, "Pupils 


1g Bolow Grade Levei", for assistance in identifying those pupiio an tris 
"Highest Grade Offered" who read 1 - 2 years below grade level. Table B.1 
refers to Metropolitan Achievement Test (MAT) scores and New York City 
(Stanford) Test scores. Table B.2 refers to Science Research Associate: 
Test scores, 


EXAMPLE: If the "highest grade offered" is 9th grade, data will be entered 


for all 9th grade pupils whose most recent reading scores indicates that the 
are reading 1 - 2 years below grade level 


a 


INTERMEDIATE SCHOOLS AND JUNIOR HIGH SCHOOLS ONLY. 


COLUMNS I~ XVI: Complete all columns. 

: If “highest grade offered" is 8th grade, data will be entered in 
Columns I ~ XVI for 8th grade pupils whose most recent reading scores indicat 
that they are reading more than 2 years below grade level. Refer to Readin« 
Tables B.1 and B.2 as described above. ’ 


COLUMNS I = XVI: Complete all columns. 


COLUMNS I= XII: Leave Blank. 


L~ XVI: Enter Figures. Report in Item 27 (a-e) only those pupi! 
in Special Education Classes. Refer to Official Class Audit Reports, Octobe 
31, 1975 (Form C) to identify those classes which are assigned a Special 
Education Program Code Number in grada box (15-17). Do not include code 720 
(SpGuid), The instructions below will help in determining tha proper line (s) 
of Item 27 (a, b, ¢, d, ©) of the Civil Rights Report to be completed. Plaa 
read throuyh all categories before entering figures. Pupils are to be repor 
according to their primary handicap. 


COLUMNS To - XI: Leave f 


COLUMNS Brzy ¥VIs Pas » WORM oO Hi Ts CO ngeg doesianat 


COLUMNS I~ XtL: Leave Blank. 


COLUMNS XIII = YVI: Report "CRMD* and "Double- -Handicabpped" classe 
as "Trainable Mentally Retarded". : 


COLUMNS I o- XII: Leave Blank. 


C - YVI: Report clas es designated as "A" or "B" centers, 
Pransition 7-5 Classes, readiness classes, Teacher-monms. 


Po not inelude on line 27.c. those pupils designated as "Neurologically 
ed - Emotionally Havdicapped". They are to be entered on line 27.e. 


COLUMNS To- XITs teave Blank. 


COLUMNS XIII - XVI: Report pupils in classes aaah as "Health 
Conservation", "Health Conservation 20". ' 


. 


COLUMNS I - XII: Leave Blank. 


COLUMNS XIII - XVI: Report pupils in classes designated as "Neurologically 
Impaired = Emotionally Handicapped", "Pre-Placement", "Health Conservation 30' 


LEAVE BLAM. 


COLUMNS I - XVI: Complete all columns. Include both Certificate and Diploma 
graduates. : Bee i 


COLUMNS I_- XVI: Complete all columns. 

INTERMEDIATE SCHOOLS AND JUNIOR HIGH SCHOOLS: Complete all columns Refer 
to the Board of Education's "Promotion Analysis", SD 1105-1205, d une, saad 
for the "Total" figure. 


HIGH SCHOOLS: Enter "DNA" 


INTERMEDIATE SCHOOLS AND JUNIOR HIGH SCHOOLS: Complete all columns.. (See eae 
instructions for Item 41 above). be 


HIGH SCHOOLS: Complete all columns. Report only 12th grade pupils who were 
originally programmed to graduate in June 1975, but who did not graduate. 
‘(Refer to "Report on Graduates”, June 1975, for "Total" figure.) 


Please note that expenditures from Federal funds should not be included in 
this item. 


Cocat each physical education class only once. Include only those classes 
actually designated as "Physical Education". Do not count the number of 
times per week the class meets. ‘ 


‘Enter total number of classes other than physical edacation. Include officia 
classes and subject classes. Count each class only once. .Do not count the 
number of times per week the class meets. 


Leave Blank. 


$ 

PEVIEW OF PLEASE CHECK THE FORM TO ENSURE THAT ALL ITEMS HAVE BEEN COMPLETED. THE ONLY 

FORM BLANK SPACES WILL BE THOSE WHICH THESE INSTRUCTIONS SPECIFICALLY DESIGNATED A 

SPACES OR COLUMNS TO BE LEFT BLANK. ENTER "O" OR "DNA" WHEREVER APPROPRIATE. 

SIGNATURE: The Principal will sign on the line provided on the last page of the report 
form. ‘The coordinator (e.g. assistant principal, teacher-in-charge, school 
secretary) who prepared the report will furnish his (her) name and school 
title in the space directly below the Principal!ls signature. 
Detailed instructions concerning the due dates for the completion of the OCR 
Compliance Information report and the procedures for returning the completed 


form are provided in special Circular No. , 1975~ mao TB which accompanies 
these Amended Instructions. 


SPECIAL 
CIRCULAR 


If any guestions concerning these instructions should arise, please contact t 
Project Coordinator whose name and address appear below. 


QUESTIONS: 


Mrs. Diane May 
A-48 Board of Education of the City of New York 
110 Livingston Street, Room 711 : 
Brooklyn, Yew York 11201 (Tel. 596-4068) 
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PUPILS READING ELLOW G 7 DEVELAING DIATE SCHQILS AO JUNLOR NIGH SCHOOLS 
: i NEW YORK CITY (STANFORD) tiSTON SCORES : 
2 ss a —— ae 
METROPOLITAN ACHIEVEMENT TEST (MAT) TOTAL READING SCORES 


‘1G TABLE WILL ASSIST SCHOOLS IN RESPONDING TO ITEMS 24 AND 25 OF THE OCR INTERMEDIATE, JUNIOR 
iGH, AND SENIOR RIGH SCHOOL COMPLIANCE INFORMATION (B) REPORT. 


‘ HOW TO USE TASLE B.1 
The column headed "Time of Testing" refers to the grade and month in which the pupil took the 
test. For the NYC Test (Stanford) and the MAT, the months are numbered as indicated on the 
chart directly below: as ? : 
_ NYC AND MAT MONTH/NUMBER CHART ; 

September = month 0 . December = month 3 March = month 6 
October = month 1 January = month 4 April = month 7 
November = month 2 February = month 5 May = month 8 

: June © month 9 


EXAMPLE: A pupil'took the MAT or the NYC Test in Grade 8 in April. The pupil's "Time of 
Testing" was 8.7. (The grade is 8; the month is ir) | me 

The two "Scores" columns will identify those pupils reading either "1 to 2 years below grade 
level" or "more than 2 years below grade level." ; ; 


EXAMPLE: A pupil took the MAT in Grade 7 in June. (The "Time of Testing" was 7.9.) The 
pupil's total reading score was 6.1. ‘ 


&-3. 


Find 7.9 in the “Time of Testing" column. Read along the 7.9 line to see if the score 6.1 
is either within the "1 to 2 years below grade level" range or is “more than 2 years below 
grade level, ; , 


Since 6.1 falls within the 6.9-5.9 range, that pupil will be included in the group identified 
as xeading "1 to 2 years below grade level". . 


EXAMPLE: A pupil took the NYC Test in Grade 8 in. April. (The "Time of Testing" was 8.7.) 
The pupil's reading comprehension score was 6.6. Or ‘ 


Find 8.7 in the "Tine of Testing" column. Read along the 8.7 line to see if the score 6.6 is 


either within the "1 to 2 years below grade level" range or is " more than 2 years below grade 
level". ; 


rar 


Since any score 6.6 or less is more than two years below the 8.7 grade level, the pupil with 
the 6.6 score will be included in the group identified as reading "more than 2 years below 
grade level"; TABLE B.1 ~ NYC/MAT SCORES | 

te ae 


SCORES SCORES SCORES SCORES 

Time of Testing 1 To 2 Years More Than 2 Time of Testing 1 To 2 Years More Than 2 
(Most Recent Test) Below Grade Years Below (Most Recent Test) Below Grade Years Below 
Grade/Month Level.* Grade Level Grade/Month Level.* Grade Level 

or less or 

or less : or 

ox less or 

or less : or 
or less ox less 
or less or less 
or less less 
or less r or less 
or less 7.6 Sannnnm mmo .6~5.6 or less 
or less 7 less 
or less less 
or less } less 
or ‘ less 
or less 
or - less 
less 
or 4 ¢ less 
or BS . less 
or 3 o.. fr less 
or less : 6 P less 
© SS co r less 
or ss ‘ é ’ F less 
or less ‘ less 
or s¢ L-7. less 
or ; D2 mm mmnm anna, 2~ 7, 2m memn'Z, } less 
or mee wenn ot}, 307, Jommemn7 2 or less 
or. a en alt er rotey ae less 
or lens 95 nn ee mtn 57, 5 mmm nD 4 less 
or S : f less 
OF 40n5 F 1.6 or lens 
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purits READING BELOW GRADE LEVCL-INTERIEDIATE SCHOOLS i.) JUNIOR HIGH SCHOOLS 
SCIENCE RESEARCH ASSOCIATES (SRA) TOTAL READING SCORDS 
THIS TABLE IS APPLICASLE ONLY IF NO NYC OR MAT TEST SCORE IS AVAILABLE 


1S TABLE WILL ASSIST SCHOOLS IN RESPONDING TO ITEMS 24 AND 25 OF THE OCR INTERMEDIATE SCHOOL, 
RIOR HIGH SCHOOL, AND HIGH SCHOOL COMPLIANCE INFORMATION (B) REPORT. t 
HOW TO USE TABLE B.2 ¥ 
The column headed "Time of Testing" refers to the grade and month in which the pupil took the § 
test. For th: Science Research Associates (SRA) Test, the months are numbered as indicated o: 
the chart directly below: ; : . 
i SRA MONTH/NUMBER CHART 
Sept. 1 - Oct. 14 = month 1 i Feb, 15 ~- Mar. 14 = month 6 
Oct. 15 - Nov. 14 = month 2 Mar. 15 - Apr. 14 = month 7 
Nov. 15 - Dec. 14 = month 3 te Apr. 15 - May 14 = month 8 
Dec. 15 - Jan. 14 = month 4 . . May 15 —. June 30 = month 9 
Jan. 15 - Feb. 14 = month 5 


a 


(Note that this differs from the NYC/MAT month designations as describea in Table B.1.) 


EXAMPLE: A pupil took the SRA Test in Grade 8 on October 15. the pupil's "Time of Testing" 
was 8.2. he grade is 8; the month is 2. ) ; “3 


. The two “Séores" columns will identify those pupils reading either "1 to 2 years below oxeite 
level" or "more than 2 years below grade level". mer : 

wet : 

EXAMPLE: A pupil took the SRA Test in Grade 7 on November 20. (The “Time of Testing" was 7.5 

The pupil's total reading score was 5.5. ass 


Find 7.3 in the “Time of Testing" column. Read along the 7.3 line to see if the score 5.5 is 
’ either within the "1 to 2 years below grade level" range or “more than 2 years below grade 
level". ; ; r 


Since 5.5 falls within the 6.3-5.3 range, that pupil will be included in. the group identified 
as reading "l to 2 years below gente scala 


TABLE B.2 ~ SRA SCORES 


SCORES SCORES “ ” scores 


Time of Testing 1 To 2 Years More Than 2 
Most Recent Test) Below Grade Years Below 
Grade/Month Level.* Grade Level 
or less 
er less 
less 
or less 
less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
or less 
ox ] 
or ) 
i a eo ~-3,7- 
ov less 9. Bown m nn m~--8,2-7, 
9 Qa mmm mn mm 8 Je], Qa me 


.More Than 2 
Years Below 
Grade Level 


7 oy ee 


*All ranges are inclusive of the highest and lowest scores. 


| (High School Information is on Reverse Side) 
Office for Civil Riqots List of _Designated Schools (B) 


INTER! TEDIATE SCHOOLS, “JU iIOR HIGH SCHOOLS 


The Intermediate Schools and Junior High Schools which appear on this list 


were included in an in-depth investigative sample by the “Office for Civil 
Rights. These schools do not need to complete the following items on the 
i oti Information Report: 


Page Number ; * ‘Item ‘Number 
a 


2 


Designated Sample Schools 


District intermediate Schools Junior High Schools 
Bastrict aRtermediate Schools tor fHagh schools 


148 . a2, G2, 117, 145, 166 


45, 79, 80, 115, 118, 141, 143; 


68, 211, 232, 252, 285 | 
43, 96, 228, 281 [ 


67, 15¢é, aie 216 


'.8, 72, 142 157, 190, 217 


(Continued on Reverse Side) 


The Senior High Sc 


» 


Borough 
Manhattan 


Queens 


Richmond 


Page Number 


SENIOR HIGH SC).OOLS 


fo complete the following items on the Compliance Information Report: 


Office for Civil Rights List of Designated Schools (B) 


ools which appear on this list were included in an in-deoth 


investigative sample by the Office for Civil Rights. These schools do not. need 


Item Number 


‘ 


Designated Sample Schools 
Academic 


Seward Park 
Stuyvesant 
Washington Irving 


Christopher Columbus 
DeWitt Clinton 
Morris 


.Eastern District 


Fort Hamilton 
John Jay 
Prospect Heights 
South Shore 
Thomas Jefferson 


Bayside 
Newtown 


Susan E. Wagner 


Vocational 


Art & Design 
Fashion Industries 
Manhattan Vocational 


Grace H. Dodge 
Samuel Gompers 


Queens Vocational 


’ 
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il, 1976 


Yr. Jocl W. Barkan, Director 
Office for Chyil Rishts - Region If 
One World Trade Center 

Seite 1963 

New York, N.Y. 10048 


‘ f 
Dear Mc, Barkan: a EGLON rr 


an orientation meeting for community superintend ents on the Spring 1976 
Office of Civil Rights and Equal Erploynent Ceportunity Commission surveys will 
be held en Thursday, March 16, 1976 at ll a.m. in the Profession: Library (Room 
210) at 110 Livingston Street. Alfredo Kathew and I will chair the meeting, which 
gs intended to clarify any technical or lecal questions the districts may hava 
concerning thesa surveys. 


In order to keep to our original dsadline mantioned in your March &, 1976 
ictter, the following schedule for the OCR and EEOC ‘surveys will be presented to 
the sur<rintendentss 


Week of March 26, 1976 : Survey forts in the schools 
March 29 - April 9, 1976 : Schools corplete both surveys 
" April 12, 1976 ; Survey forms in district offices 


Roril 12 ~ april 30, 2976 Pistricty, review, edit and 
completes survey forrs__ 


May 3, 1976 Survey forus in OES 


Hay 3 - May 12, 1976 " osS review, edit and complete 
; survey forza 


| 
= 
| 
| 
| 


flay 17, 1976 ; Complete-survey gackages dua-in ocR 
ang EROC offices in Washington, D.c. 


Xosm hopeful thet the March 16, 1976 reating will clear the way to our 
successful completion of these 1976 surveys. 
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EXHIBIT #7 


OLPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


OF FICE OF THE SLOCRETARY 
WASHINGTON, O.C 20201 


April 8, 1976 


Irving Anker, Chancellor 

Board of Ejlucation of the City 
of New York 

110 Livingston Street 

Brooklyn, New York 11201 


Dear Chancellor Anker: 


I wish to express my appreciation to you and members of your staff, 
particularly Mr. Alfredo Mathew and Mr. Richard Vigilante, for the 
cooperation the Office for Civil Rights received at the meeting on 
April 1, 1976. We welcamed the opportunity to answer questions 
concerning the Special Campliance Reports and other aspects of the 
New York City Equal Educational Services Review. 


We understand that the Council of Supervisors and Administrators has 
passed a resolution concerning the collection of certain information 
including racial, ethnic and sex data. In light of that I would 

like to reiterate our authority to require such data. Title VI of 

the Civil Rights Act of 1964 prohibits discrimination toward any 
person on the ground of race, color, or national origin in federally 
-assisted programs or activities. Title IX of the Education Amendments 
of| 1972 similarly prohibits discrimination on the basis of sex in 
federally assisted education programs. 


Department Regulations 45 CFR 80.6(b) and (c) require that recipients 
of Federal financial assistance provide the Office for Civil Rights 

with all information necessary to determine compliance with Title VI 
and the Regulations promulgated thereunder. Simarly, the Title 1x 
Regulations incorporate the procedural provisions of Title VI. The 

applicable part of the Regulation is as follows: 


80.6 Compliance Information 


(b) Camnpliance Reports. Each recipient shall 
‘keep such records and subnit to the responsible 
Department official or his designee timely, camplete 
.and accurate compliance reports at such times, and 
in such form and containing such information, as the 
responsible Department official or his designee may 
determine to be necessary to enable him to ascertain 
whether che recipient has camplied or is complying 
with this part. For example, recipients should have 


er a 


teint yam 


~, 
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available for the Department racial and ethnic data 
showing the extent to which members of minority groups 
are beneficiaries of and participants in federally- 
assisted programs. In the case of any progran under 
which a primary recipient extends Federal financial 
assistance to any other recipient, such other recipient 
shall also submit such compliance reports to the 
primary recipient as may be necessary to enable the 
primary recipient to carry out its obligations under 
this part. . 


(c) Access to Sources of Information. Each 
recipient shall permit access by the responsible 
Depa.tment official or his designee during nomnal 
business hours to such of its books, records, accounts, 
and other sources of information, and its facilities 
as may be pertinent to ascertain compliance with this 
part. Where any information required of a recipient 
is in the exclusive pussessian of any other agency, 
institution or person and this agency, institution or 
person shall fail or refuse to furnish this information 
the recipient shall so certify in its report and shall 
set forth what efforts it has made to obtain the 
information. Asserted consideratians of privacy or 
confidentiality may not operate to bar the Department 
from evaluating or seeking to enforce compliance with 
this Part. Information of a confidential nature 
obtained in connection with carpliance evaluation 
or enforcement shall not be disclosed except where 
necessary in formal enforcement proceedings or where 
otherwise required by law. 


The infounation we are seeking in New York is being sought pursuant to 
45 CFR 80.6. & 


It is my determination that the information required in Fonns A and B of 
the Special Canpliance Report is essential to the New York City Equal 
Educational Services Review, and, if necessary, we are prepared to 
exercise our legal options to obtain the infomnatian. ‘ 


Members of my staff have worked with Mr. Richard Vigilante and merbers 
of his staff in an effort to minimize the aroumt of data which must he 
supplied by the individual schools. As a result, a large amount of 
the information on the Special Compliance Reports can be provided 
centrally by the Office of Educational Statistics. 

b] 


Page 3 ~ Irving Anker 


We are aware that those schools included in our in depth investigative 
sample have hadi additional burdens placed upon them as a result of 

the Review. In light of this, we have agreed that they may be relieved 
from the responsibility of completing several items. A description of 
the specific items and the schools to which the exemption applies have 
been included in the amended instructions prepared by the Office of 
Educational Statistics. 


My understanding of the schedule for the distributian and return of 
the Special Caonpliance Reports is as follows: 


1. The fons are to be in the schools by April 14, 1976. 

2. The completed forms are to be returned to the CSD 
offices by May 7, 1976. ‘ 

3. The campleted forms are to be at CES by May 14, 1976. 


Further editing and follow-up will take place following receipt of the 
completed forms by CES. The edited forms alang with the infommation 
Which is being supplied centrally on tape will be turned over to 

OCR prior to the close of school in June. Because of the necessity 
that all data reflect the 1975-76 school year, it is essential that 
this schedule be followed closely. I will assume that it is being 
followed unless I am notified to the contrary. If any of the above 
deadlines cannot be met by all schools, please notify me in writing 
as to the number of schools in each district which are not camlying 
and the reasons for their noncompliance. 


I believe that I should also comment on the need for the EEO-5 
information. Although it was unfortamate that EROC staff nembers 
could not be present at the meeting last Thursday, it is imperative 
that the EEOC fous le filled out in a timely manner. The forms are 
administered by EHOC pursuant to Office of Management and Budgot 
guidelines designed to minimize burdens. Contrary to same sugges- 
tions voiced by New York personnel at the meeting, these forms are 
required by this Department under 45 CFR 80.6. The failure to 
timely complete arid submit these forms would constitute a violation 
of the provisions of the Regulation. * 


I appreciate the assistance provided by you and your staff and by 
the Cammity School Boards in what is surely a major undertaking. 


Again, let me thank you for your cooperation. 


Sincerely yours, 


Office for Civil Rights 
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TO: WASHINGTON, 0.C.. 
APRIL 80, .1976 
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IRVING ANKER, CHANCELLOR 

BOARD OF EDUCATION OF THE 
CITY OF NEW YORK 

110 LIVINGSTON STREET 

BROOKLYN, NEW YORK 11201 


' 


IN A LETTER TO YOU DATED APRIL 8, 1976, I REQUESTED THAT YOU PROVIDE 
THE OFFICE FOR CIVIL RIGHTS WITH THE DATA REQUESTED ON THE SPECIAL 
COMPLIANCE REPORTS. THAT LETTER OUTLINED OCR'S LEGAL AUTHORITY 


\ . : 
FOR THE COLLECTION OF THE DATA, ANDO REVIEWED THE TIMETABLE WHICH 


WAS MUTUALLY AGREED TO BY OUR OFFICES. 


I UNDERSTAND THAT YOU HAVE RECEIVED A LETTER FROM THE OFFICE OF 


MANAGEMENT AND BUDGET STATING THAT THE SPECIAL COMPLIANCE REPORTS 


DO NOT NEED TO BE CLEARED WITH OMB UNDER THE FEDERAL REPORTS ACT. 


IT IS MY UNDERSTANDING THAT NEITHER THE SPECIAL COMPLIANCE REPORTS 
NOR THE EEO-5 FORMS HAVE BEEN DISTRIBUTED TO THE SCHOOLS FOR 


“COMPLETION. ACCORDING TO THE SCHEDULE WHICH WE AGREED ON, THE 
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CHANCELLOR ANKER - PAGE 2 


FORMS WERE TQ HAVE BEEN IN THE SCHOOLS BY APRIL 14, 1976, AND 


COMPLETED AND RETURNED TO THE COMMUNITY SCHOOL DISTRICT OFFICES 
BY MAY 7, 1976. 


i IS IMPERATIVE THAT THE SPECIAL COMPLIANCE REPORTS AND i ae 
EEO-5 FORMS BE COMPLETED QUICKLY AND ACCURATELY BY EACH SCHOOL ; 
‘WITH DATA FOR THIS 1975-76 SCHOOL YEAR. THEREFORE, I REQUEST 

- THAT THE FORMS BE IN THE SCHOOLS NO LATER THAN WEDNESDAY, 

MAY 5, 1976, AND THAT YOU GIVE ME AN ASSURANCE THAT THE FORMS 
WILL BE. COMPLETED BY EACH SCHOOL BY HAY 19, 1976., IF THE. 
FORMS ARE NOT IN THE SCHOOLS BY MAY 5, 1976, I WILL HAVE NO 
OTHER ALTERNATIVE THAN TO TAKE APPROPRIATE LEGAL ACTION 10 
SECURE COMPLIANCE WITH TITLE VI OF THE CIVIL RIGHTS ACT OF 1964, 
TITLE IX, OF THE EDUCATION AMENDMENTS OF 1972, AND DEPARTMENT , 
REGULATION 45 CFR 80.6. 
Arye 
MARTIN H. GERRY 


DIRECTOR 
SERIES FOR CIVIL RIGHTS 


SECURITY CLASSIFICATION 
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EXHIBIT #10 


BOARD OF EDUCATION 
OF THE CITY OF NEW YORK 
HO Livingston urecer oo 
RROOKLYN, W.Y, ZOE 


DERHAND R. GIFFORO 
DEPUTY CHANCELLOR 


May 3, 1976 


Mr. Martin 3. Gerry, Director 

Office for Civil Pights 

Department of Health, Fulucation, snd Welfare 
330 Independence Avenue, S,V. 

Washington, DC 20201 


Dear Mr. Gerry: 


On April 8, 1976, I wrote a letter to Mr. Joseph W. Duncan, Deputy 
Associate Director of the U.S. Office of Management and Budget, asking if 
Forms A and B of the OCR Special Compliance Report for the 1975-1976 school 
year had received OMB approval. In his letter of response (sce copy attached), 
Mr. Duncan said he was informed by OCR that the 1975-1976 Special Compliance 
Reports were develops’ to cotiect data "in response to a number of specific’ 
complaints about alleged violations of law’ in the New York City Public Schools. 
According to Mr. Duncan, duta collection activities conducted as part of a 
Specific investipation of specific complaints are not subject’ to clearaace by 
OMB. ae . 


This is the first indication I have had that these Special Compliance 
Reports are a result of "specific complaints" and are not simply part of a 
Systemwide compliance review. In the numerous discussions between OCR and 
Board of Education staff members, Forns A wad B have not been referred to as 
anything but a general compliance revicw. Even at the special April 1, 1976 
meeting with our community superintendents and school board representatives, 
OCRestaff did not mention that Forms A and B were designed to collect data 
on. alleged violations of the law. : 

As you know, we are currently undertaking a massive data collection 

effort in six community school districts as pict of OCR's New York City Equal 
Educational Services Review. In addition, we have made Significant chanves 

in our own data colicction procedures so that much of the information requested 
by Forms A and B can be provided from central data files. We have made these 
efforts despite the nonexistent resources available for these purposes. 'efore 
we can administer the Special Compliance Report at an estimated cost to the 
school system of $900,000, I request that you provide me with a written and 
detailed description of the naturo of these "specific complaints," avyainst the 
New York City Public Schools. My staff and IT will thor. review the Special 
Compliance Report to insure that the data requested are limited to the informa- 
tion requirements of the specific investigation, ; 

Please do not think that my request is an attempt to delay or impede OCK 
investigations in the New York City Public Schools. Nobody is more concermed 
than I about the delivery of equal educational services to all children. I 


fec) that this matter would have been resolved much carlicr if your office ta: 
made the intent of this Special Compliance Report known to us at the beginning. 
Please be assured that, following your response to my request, we will inforn 
you of our findings and will proceed to comply fully with the mandate of the 
OCR investipution. 


Yours in progress, ° 


Rovek & % a 


Bernard R. Gifford 


BRG/ms ) ‘ 
ce: Irving Anker 

Joseph Duncan 

Alfredo Mathew 

- Anthony Polemeni 

Richard Vigitsnts 


DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


OFFICE. OF. THE SECRETARY. 
WASHINGTON, D.C. 26201 


May 10, 1976 


Dr. Bernard R. Gifford 

Deputy Chancellor 

Board of Education of the 
City of New York 

110 Livingston Street 

Brooklyn, New York 11201 


or Ree ee 
Dear Dr’. “Gifford: 


I have received a copy of your letter of May 3, 1976, in which’ you 
indicate your refusal to administer the Special Compliance Reports 
until I provide you with a written and detailed description of the 
nature of the specific complaints which we are investigating. 


In a letter dated July 18, 1972 from J. Stanley Pottinger, then 
Director of the Office for Civil Rights, to Dr. Harvey B. Scri’ner, 
then Chancellor of the New York City school system (copy attached), 
the Office for Civil Rights informed him that we had received a 
nunber of complaints alleging that minority students attanding 
public school in New York City were being denied equal educational 
Opportunity. It was these complaints which initially provided the 
impetus for the review of the New York City school systen. 


Since the time of our first letter to the school system, this Office 
has been assigned the responsibility to enforce Title Ix of the 
Education Amendments of 1972 and Section 504 of the Rehabilitation 
Act of 1973. 


In the nearly four years since our initial letter to the school 
system, we have received a substantial number of both specific 
individual complaints and complaints alleging systemic violations 
of civil rights statutes. The carmplaints we have received are 
confidential information and as such cannot be specifically 
disclosed. However, they do cover all areas of our.enfcrcement 
jurisdiction and include allegations of discrimination in the 
following areas: lack of comparability in the allocation of 
money, programs ar.d services; employment discrimination and its 
attendant impact on students; provision of unequal educational 
services; racial segregation and zoning problems; supplanting 
of Federal funds; sex discrimination against both ya aaa and 
students; and discrimination against the handicapped. 
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As you are aware, the Office of Management and Budget has determined 
that the Special Compliance Reports do not require clearance under 
the Federal Reports Act. This decision was reached after OMB had 
reviewed the Special Campliance Reports. This Office views the 
informed decision of the Office of Management and Budget as deter- 
minative of the issues you raise regarding Federal Reports Act 
clearance. - 


When our investigation has been completed, we will, of course, make 
you aware of our findings. 


Sincerely, 


Nos aa 
JAM) 


‘ 


Martin H. Gerry 
Director 
Office for Civil Rights 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 
~- versus ~ 76 C 861 


THE BOARD OF EDUCATION OF THE 
CITY OF NEW YORK, etc., et al., 


Defendants. 


United States Courthouse 
Brooklyn, New York 


May 21, 1976 
10:30 A.M. 


Bef or e: 


HONORABLE A. SIMON CHREIN 
United States Mavistrate 


_ JOSE A. CENTENO 
Acting Official Court Reporter 


APPEARANCES: 


HONORABLE DAVID G. TRAGER, 
United States Attorney 


By: RICHARD P. CARO, ESQ. 
Assistant United States Attorney 


CORPORATION COUNSEL OF THE CITY OF NEW YORK 


By: MS. BERYL KUDER 


PROCEEDINGS 


THE COURT: Do you want to present first? 

MR. CARO: We gave to your secretary a list 
of the Government's Exhibits 1 through 14, and l 
through 10 are the exhibits that were attache to 
Mr.Gerr s affidavit in this case. Exhibit 11 was 
an attaciiment to the last exhibit. We separately 
identified it so that in the course of the proceed- 


ings it could more easily be referred to with less 


confusion. 
THE COURT: Please bear with me a minute. 


Exhibit 1. Is that Exhibit 1 or 1-A? 


THE COURT: Those are the actual questionnaire 


MR. CARO: It's two variations of the Junior 
High and Intermediate School compliance special 
report. Those variations were not attached to Mr. 


Gerry's affidavit. So we put the two and marked the 


differences in the court exhibit. 


THE COURT: These are the exhibits you are 
referring to; is that correct? 

MR. CARO: Yes, we will have a separate package 
that will be marked up. The copies attached to Mr. 


Gerry's affidavit have not been marked up, but these 


MR. CARO: It is 1, and then it's 2-A and 2-B. 


have been. 


Defendant's Exhibits 12, 13 and 14 are items 


which were not attached to Mr. Gerry' s affidavit. 


Exhibit 14 is an affidavit with an attachment which 
was submitted in the 21 case. 

THE COURT: And you have already marked them 
as exhibits? 

MR. CARO: Yes, I think. 

MS. KUDER: I don't want to put you to the 
burden, but it may be necessary. 

MR. CARO: It is a public record already and 
Elliot Hoffman -- 

THE COURT: Somebody in the State Attorney 
General's office? 

MR. CARO: Yes, Elliot Hoffman. He received 
the entire copy of it in a prior proceeding. 

We will introduce one additional exhibit, 


the chart which we had hoped to project on a screen. 


We reproduced it, so we'll mark that as a final 
exhibit. Copies will be available so everyone can 
follow it as it is discussed. What I'd like to do 
at this point when that chart is being discussed is, 
if I could, Miss Thomson had wrapped up the chart, 
and what I'd like to do is have her as she explains 


it, and also have another witness who has had actual 


5 
experience in assisting school personnel in filling 
out these forms to be able to comment along with 


Miss Thomson on the reasonableness of the Government's 


estimate of time. 


THE COURT: Why don't you put the witness you 


are going to call, and the reasonableness on separ- 
ately, and then she can comment on the exhibit. 

MR. CARO: I thought if we established, just 
stopped Miss Thomson's testimony. 

THE COURT: In other words, to make it more 
comprehensible, you would think it better to interrup 


Miss Thomson's testimony and then come back to her 


again? You can present it in whatever manner you 


want. 

MR. CARO: Essentially what I'm trying to get 
is, when we give our presentation of our estimate of 
time involved, teacher time involved in answering 


particular questions, I'd like Miss Nilda Koenig to 


be available to also comment simultaneously about 
the reasonableness of the time estimate. 

THE COURT: Couldn't she do it in separate 
testimony, because it's a record that will have to 
be reviewed? 

MR. CARO: We just might be going over the 


same ground again. 
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6 

THE COURT: You think it might take a little 
longer? 

MR. CARO: Yes, and I think it would be of 
greater clarity if we did it simultaneously. 

THE COURT: Well, let's try to do it simul- 
taneously. If I find it's going to make cloudy 
record I might ask you to present the witnesses one 
at a time. 

MR. CARO: Our first witness is Carol Campbell. 
oL CAMPEELL, having been first duly 
sworn by the Court, was examined and testifiedas 
follows: 


THE COURT: Give your name and address to the 


court reporter; give your business address. 


THE WITNESS: Carol Campbell, Department of 

Health, Education and Welfare, Office of Civil Rights 

330 Indapendence Avenue, S.W., Washington, D. C. 
EXAMINATION BY MR. CARO: 

Q Miss Campbell, could you tell me what your 
position is with HEW? 

A I'm an Equal Opportunity Specialist. I work 
for Martin Gerry, who is the director of the Office of 
Civil Rights. 

Q And in that capacity are you familiar with the 


vy arious methods of the Office of Civil Rights employs to 


Campbell ~ direct 


gather information to ascertain whether or not various schoo} 


districts are complying with the requirements of the law? 

A Yes, I am. 

Q Could you briefly describe those methods? 

A The office investigates complaints, and con- 
ducts compliance reviews. The office in the past has con- 
ducted an annual survey of public school districts every 
year from 1968 through 1974. The surveys have been designed 
to support OCR in compliance monitoring responsibilities. 

School districts are chosen, or have been 

chosen, on a variety of bases, sometimes at random and 
sometimes basic compliance involvement, and so forth. 

Q Does OCR also investigate spedfic complaints4 

A Yes, it does. 

Q Could you identify Government's Exhibits 12 
and 13, please? 

A Yes, these are the OCR 101 and 102 survey forms 
for 1974. The 101 form is a system summary, school district 
summary and the 102 form is an individual campus report. 

THE COURT: If you have an objection to the 
entry of any exhibit for the purpose of this hearing 
at the time of the objection you'll make the objec- 
tion. I assume, hearing no objection, it is admiss- 


ible for the purpose of the hearing. This obviously 


Campbell _ girect 
is ministerial but if there is anything later to 
which you object -- 

MS. KUDER: Certainly there is no question 
of authenticity with respect to any of these exhibits 
There may be questions of relevancy. | 

THE COURT: At this point I can't see one, but 
should you want to make one, make it at the time of 
the offer; okay? 

MR. CARO: I think other than relevancy, 
questions of relevancy, there is no essential objec- 
tion to the entry of any of these exhibits as evidence. 

MS. KUDER: But except possibly for Exhibit 
14, I don't know that there is one exhibit I might 
question the relevancy on. 

BY MR. CARO: 
Q Could you tell me the purpose of forms 101 
and 102? 


A Well, they are used for several purposes. 


They are used in processing ESAA, which is the Emergency 


School Aid Act Application; the Office of Civil Rights 
looks at civil rights issues in these ect hnabiness. 

They are also used by regional offices to. 
familiarize themselves with a particular school district, 


or a particular school before conducting on-site investi- 


Campbell ~ direct 

gation. And they are also used to sort of red-flag for 
reviews for possible investigations. 

Q Could you give an example of how 101 or 102 
might red-flag a particular problem in a school district? 

A Well, for example, there might be, if there 
is a question of special education, and if they find in 
the office, find that minority students are being grouped 
into special education classes, it might cause them to 
question why that is occurring. I mean, they wouldn't 
make a determination based on the form, but it would indi- 


cate a possible area they might want to look at. 


@) And OCR considers this like an over-site 


A Yes, it's a national survey, it goes to many 
school districts. 

Q Would you explain in a little bit more detail 
what is involved in this so-called compliance examination, 
or compliance investigation? 

A How do you mean? 

Q Other than this survey there is a provision 
that allows for an in-depth compliance examination of a 
school system; couldyou explain that that entails? 

A May I read? For example, in New York we're 


conducting a compliance investigation. We have some 
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instruments that are being used in six community school 


districts in sample schools within those community school 
districts. We also have the special compliance reports 
which are the subject here. 

Q Is the compliance examination a cursory exam- 
ination, or is it more in the nature of a comprehensive 
systematic examination? 

A Yes, it's of an investigatory nature, and 
it is quite comprehensive. 

Q And what would lead to this type of compre- 
hensive examination to take place? 

A Well, receipt of complaints, analysis of 
preexisting information from various sourc?s. in the case 
of New York we have information from the Sate, the BED, 
basic education data system, we have information from 
Mr. Vigilante's office, school employee files, we have 
information from federal sources, for example, Title 1, 
applications with Title 7 information. 

Q Is it necessary that there be some indication 
of violations occurring for this comprehensive compliance 
examination to take place? 

A Well, the office can conduct compliance re~ 
views, just general compliance reviews. 


Q Investigating complaints, are there various 
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ways in which the Office of Civil Rights does investigate 
complaints? 

A Yes. 

Q Could you explain those methods, just generally 

A Okay. The office can go out and investigate 
just a specific complaint if it is, for example, an indi- 
vidual complaining about a certain situation. Complaints 
can be incorporated into compliance reviews, as in the case 
of New York. 

Q Is it also possible to investigate groups of 


complaints? 


A Yes, sometimes we get kind of a class complaint 


complaint that it is alleging that a certain situation or 
something is occurring to lots of people, a group of people. | 

Q Is a comprehensive compliance ‘examination taking 
place in New YOrk City, the New York City public school 
system? 

A Yes. 

Q When did it initiate? 

A Well, I believe the initial letter was sent to- 
the School District July 18, 1972. 

Q What did the compliance examination consist of 
in the first academic year, if it was undertaken, and if 


you can identify that year? 
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A In the summer of 1973, I believe, or perhaps 
late spring, we started to identify data sources because 


we were interested in finding out what information had 


already been collected in order to avoid any duplication, 


and in order to decide what we needed in addition. So that 
started out in '73 and went through into the fall. 

Actually, this is a continuing process, 
because new data sources come into existence. 

Q Was anything done during the academic year of 
‘72, ‘73, after the July letter? 

A Yes. An issues outline was developed, and a 
lot of planning work went on, a lot of planning for the 
review, because we didn't go at it haphazardly. 

Q And this was followed subsequently in the 
summer of '73, and thereafter for a period, with identify- 
ing sources of information? 

A Yes. 

Q And what were those sources of information? 

A I indicated some of them, the State Education 
Department, the Citv School System itself. I believe we 
have some information from the Health Department, other 
federal information. 

Q After that, what was the next phase of the 


in-depth compliance examination? 


Campbell - direct 13 
A Well, we continued to try to familiarize our- 


selves with the system. We went into some schools, looked 


at student records to find out how well-filled-out they 
were, whether they could possibly be a source of informa- 
tion in the future. 

We did do some work in the high schools to 


try to get a broader understanding of the high schools 


prior to the selection of specific high schools we were 
investigating in depth. 

Q From your initial collection of data from the 
State and the City, and other sources, did this lead OCR 
to believe the possibility that certain violations might 
exist for wnich they needed more information? | 

A They did, yes. We did analysis on the inform- 


ation we had gathered. 


Q And did there come a point in time when OCR 


determined what additional information it would need to 
further investigate the allegations of complaints that 
had been referred to in the letter of July 18, 1972, and 


also the violations that were shown to exist from the 


preliminary collection of data? 
A And there were subsequent complaints, too. 
THE COURT: Was there a continuing source 


of complaints? 


Campbell - direct 
THE WITNESS: Yes. 
THE COURT: The first one you were aware of 


was in the summer of '72? 


THE WITNESS: ‘72. That was when the review 
itself wasannounced. 

THE COURT: Was the review precipitated by 
complaints? 

MR. CARO: Miss Thomson was in the decision- 


making process, and she'll be able to testify to that. 


Q In gathering this additional information in 
the academic year 1974 and 1975, what was done? 
THE COURT: This is '75, ‘76, so last year 
would be in ‘74-75. 


A Well, we selected the high schools and the 


districts, and the schools within the districts, to look 


at in depth. And that's the process that's been going on 


during this academic year '75~-"76. 
Q W hen you said this is a process that's gcing 
on in this year, could you tell me what schools are being 


examined this year? Generally are they just high schools? 


A No, there are schools at all levels. There 
are 21 high schools and there are sample elementary and 
junior high, intermediate schools, in the six community 


school districts. 


Campbell- direct 15 


The list of schools is attached to the amended 
instructions of one of the exhibits. 

Q And during this period was information on a 
city-wide school~system basis also being ob tained? 

A Yes, as soon as the information becomes avail- 
able. Well, the bulk data as we referred to it, the dines 
I mentioned from the State and from Mr. Vigilante's office, 
and other sources, we try to get that as soon as it is 


available. And we also, the special compliance report is 


for this academic year also. 


Q Would you identify documents attached to 
Government's Exhibit 14? 

A I believe this is the affidavit that Martin 
Gerry submitted in the District 21 case. These are copies 
of data collection instruments which are being used in the 
sample schools in the six districts. Some of them are 


for elementary schools, and some for junior high schools. 


I don't believe we have any high school information. They 


weren't a part, it was just District 21. 

Q These documents represent the investigatory 
forms or questionnaires, reports, surveys, that you re- | 
quested of specific schools, elementary and junior high 


schools, and intermediate schools, to fill out? 


Campbell - direct 
MS. KUDER: Excuse me, your Honor, I would 
just like to assert my right at some later time to 
object to these documen m the ground of relevancy. 
THE COURT: It is being admitted subject to 
connection, or relevant connection. 


Q Could you describe briefly the specificity, 


or the comprehensiveness, of this phase of the investiga- 


tion? 


A Well, these are quite detailed. They are 


basically two different kinds, interviews, and sort of 
self-administered. Most of them are self-administered. 
They go into great detail about what is actually happening 
in individual classroom settings. 

Q Could you tell me what the purpose or objec- 


tive is in gaining this information? 


A Well, it is used in connection with the other 


information we have to determine the compliance status. 


Q When you say compliance status, do you mean 
to determine whether the specific possible violations of 
law that you've identified, whether or not those violations 


exist in those particular schools? 


A Yes. 


Q And those dealt with respect to complaints 
and the information gained from the other data; is that 


correct? 
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Yes. 
MR. CARO: We now submit and would like to 
place these in evidence. 


THE COURT: Will you show them to your oppon- 


Have you seen these? 

MS. KUDER: I have not. If I see them, I 
will still have the right at a later time to question 
the relevancy. I don't really need to look at it. 

THE COURT: Yes. 

MS. KUDER: I don't question the authenticity. 

MR. CARO: They are offered into evidence to 
show (1) the nature of compliance examinations. 

THE COURT: Are those sample forms, or are 
they forms that have already been completed? 


MR. CARO: Those are uncompleted sample forms. 


This is just to establish the investigatory 


nature of a compliance examination and what goes into 

a compliance examination. 
BY MR. CARO: 

Q When OCR intended to do the on-site compliance 
examination of schools in various local community school 
districts, to whom did OCR present its demands? 


A I believe to the Central Board. 
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Q And the communications were with the Central 
Board? 


A Yes, there have been communications with indi- 


vidual districts as well. 


19) But the demands? 


A I'm probably not the best person to address 


THE COURT: Are you in a position to tell 
me when the demands were made, the first demands 
made on the Central Board? In other words, is the 
witness in a position -- 

MR, CARO: I think I'll ask it from Miss 
Thomson. 


Q Are you familiar with the special compliance 


Yes, I am. 

Q Could you identify Government's Exhibit 1, 2A 
and 2B, please? 

A Yes. One is a copy of the Elementary School 
Compliance Report. And we've gone through and indicated 
the items which individual schools are not required to 
complete, because the information is already available 
centrally. 


Q And could you just show the Court how the 
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information which is not to he supplied by local schools 


has been indicated? 


A Okay. The items in blue are those which will 


be supplied centrally, obtained through Mr. Vigilante's 


office. 

T he items in green are those which we have 
exempted schools, exempted the individual schools included 
in the in-depth sample from completion, because this in- 
formation is being gathered on site, and we didn't want 
to duplicate. 

THE COURT: I take it the blank areas are 

the areas you intend to be answered? 

THE WITNESS: Yes, and this has been done for 
each page of the report. 

THE COURT: As far as to your knowledge, have 
these exemptions been made known to the City? 

THE WITNESS: Yes. In fact, Mr. Vigilante's 
office made up a set of amended instructions which 
specifically tell schools which schools are included 
in the sample, and also the items that all schools 
do not have to complete. 

THE COURT: I take it there are sample schools 
from which a more in-depth survey would be conducted, 


and from other schools a more minimal complaince would 


Campbell - direct 
be expected? 

THE WITNESS: Well, the sample schools are 
the ones in the six districts that I talked about 
before. And they are the ones that do not have to 
complete the items in green. 

They also don't have to complete the items 
in blue, because that has been collected for all 
schools i: the city. 


THE COURT: Schools outside of the sample 


district, what reporting requirements would you 


expect from them? 

THE WITNESS: They would have to fill in all 
items that are not in any color, in other words, 
the ones that are blank. 

There aze also some items that are done in 
red, and those are items that after talking with Mr. 
Vigilante and the people on his staff we agreed to 
the deletion for all schools; primarily’ because of 
the lateness in the school year, these items were 
thought to be difficult for the school to complete. 

THE COURT: Now, just so that I fully under- 
stand, there are sample schools from which a more 
detailed report is expected? 


THE WITNESS: Yes, that whole pile. 


| 


Campbell - direct 21 


THE COURT: And the schools not part of the 
sample selection, what reports do you expect from 

V them? Just that? 
THE WITNESS: Yes. 
THE COURT: In other words, Exhibit 7, I 
believe? 
THE WITNESS: This is one, Exhibit 1, and 
Exhibits 2~A and 2-B are expected from all schools; 
whereas Exhibit -- 


MR. CARO: Exhibit 1 will go to elementary 


THE COURT: Exhibit 2-A will be going to 
Junior High and intermediate schools, and 2-B to the | 
High School? 14 would be going to just the samples? 
MR. CARO: Just the samples. 


THE COURT: Are there actual deletions of 


TH® WITNESS: No, those are all of these ques- 
tions which are to be completed by schools in the 


sample. 


THE COURT: Completely without deletions? 


THE WITNESS: As far as I know. 


BY MR. CARO: 


Q Was certain information which was originally 


| 
questions in Exhibit 14, or is that? 
A-91 
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to be sought from the sample schools in the districts even- 
tually decided to be omitted? 

A I'm sorry. 
Q Did OCR at one point cut back on the inquiries 
they were going to make in the sample schools? 


A Again, I'm not as familiar with the sample 


schools. 


THE COURT: Am I correct, I'll ask this of 
counsel: Am I correct in understanding that the 
sample schools are the schools that you are focusing 
on more in relation to specific complaints, or is 
that just a statistical sample? 

MR. CARO: Your Honor, I think that in some 
instances that might be the case. I know in the 
District 21 case the Government represented that 


they did not have complaints about District 21. 


However, that did not mean that they did not havs 


other reasons to believe that possible violations -- 


THE COURT: Violations existed? 

MR. CARO: Right. 

There was a rationale which was explained to 
the Court in the District 21 case on the criteria 
used to select the six districts. 


THE COURT: It was not necessarily baseg on 
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violations within that district, or within the six 
schools, six districts, rather? 

MR. CARO: It was my personal feeling that 
based on a number-of criteria and data examined, 
they thought these were the s‘x districts that should 
have been examined in depth, because viclations of 
law might possibly very well exist there. 

THE COURT: Okay. 

MR. CARO: Again, that was my impression, 
that the evidence in testimony in District 21 case 
did not go that far. Ab aga 

BY MR. CARO: 


fe) Could you identify Government's Exhibits 4 


A Yes. These are the amended instructions to the 
Form A and Form B that were prepared by Mr. Vigilante's 
office. And they indicate the items which are not to be 
filled out by all schools, and the items which are not to 
be filled out by the sample schools, 

0 Could you describe generally the type of in- 
formation sought in the special compliance reports? 

A Well, it's fairly in-depth information. to 


investigate specific things that we're interested in 


looking at. Some items are school level, it's a school leve 
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form, but some items call for information on a specific 
grade. Some items are on the school as a whole. 
Q And compared with prior surveys that were 
given out city-wide, could you compare the specificity, 
or particularity, of the information? 


A Yes. I think it's the most detailed and 


comprehensive survey that's ever been @one. 
Q Compared to the on-site compliance materials 
attached to Government's Exhibit 14, could you compare the 


specificity and particularity, of the special compliance 


reports? 


to the level of detail that those do. 
4 Will the information gained from the special 
compliance reports be collated with other information? 
A Yes, it will. 
Q To assess, for example, the data gotten from 


the on-site compliance examination, will it be necessary 


to compare, collate the information gathered from both 
together to evaluate each? 
A Yes, in the case of the schools included in 


the in-depth sample they are specificaily told not to 


complete certain items. So those items will have to be 


integrated in our look at it. 


A It's not as specific as those. {t doesn't go 
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Q To the items in which those sample schools 


do complete, will that information be used for assessing 


the condition of the sample schools? 

A I'm sorry. 

Q T he items on the special compliance report 
which the sample schools will complete, will that informa- 
tion be used to help evaluate the on-site compliance exam- 
inations that are going on in those particular schools? 


A Yes, 


Q When were the special compliance reports first 
presented to the Central Board? 

A A draft was presented in Februar, »f 1975. 

Q And were those drafts then distributed? 

A Well, we had several meetings with the Office 
of Educational Statistics to work on improving of the draft. 
I don't believe they were distributed at that time outside. 
Well, we had svoken with Dr. Colemene (phonetic) about 
them, but I don't believe they wert out. 

Q So in February of '75 and afterwards, you 
worked with the city officials to revise, modify the special 
compliance reports? 

A Yes. 

Q At that time did the city officials know that 


the special compliance reports would be distributed for 
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completion during this academic year? 
A When we first started we had hoped to get 
them completed the last academic year. But it became ap- 


parent in our initial meetings witn the Office of Educa= 


tional Statistics that the quality of the data would prob- 


ably not be adequate because it was so late in the school 
year when we first approached them. So we decided, you 
know, based on that to hold it until this academic year. 
Q And city officials were aware then that the 
special compliance reports would be distributed during 
this academic year? 
THE COURT: Could you give me the basis of 
your conclusion that the city officials were aware 
in 1975 that the special compliance reports were to 
be distributed? 
THE WITNESS: There was a letter sent from 
Martin Gerry, I believe, it is one of the exhibits -- 
I think it was a March 13th letter, maybe. 
‘e) Would you identify Government's Exhibit 3? 
A This is the letter from Martin Gerry to 
Chancellor Anker. 
9] When was the final version of the special com- 
p?iance report given to the city officials? 


A The final printed version? 
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Q Yes, 

A February llth of this year. That was just a 
few copies. They received the whole shipment, it was 
picked up February 24th in Washington. 

Q But they had the final printed version on 
February 11, 1976? 

A Yes. 

Q Did there come a time when a schedule for the 
distribution and completion was agreed upon? 

A We discussed a schedule at that February llth 
meeting, and then Mr. Vigilante wrote us up a schedule and 
included it in a letter to Joe Barkun, Regional Director, 
in New YOrk. 

Q Will you identify Government's Exhibit 6? 

A THis is the March lith letter from Mr. Vigi- 
lante to Joe Barkun, in which the schedule was outlined. 

Q After agreement on that schedule were any 
meetings held? 


A Well, yes, at the February llth meeting Mr. 


Vigilante indicated that he thought it would move the way 


for the forms if we could meet. First it was discussed 
that we meet with people centrally, and then ~ second 
meeting was contemplated with community superintendents. 


As it turned out, only one meeting was held. But we 
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indicated at that time our willingness to meet with the 


people he felt it was necessary for it to be filled out. 


Q Did there come a point in time when a revised 
schedule had to be made? 

A Yes. We had hoped to have meetings late in 
February, early in March. Things got delayed. There was 
a meeting scheduled, I believe, for March 18, which was 
cancelled the day before by the school cfficials. 


And a second meeting was scheduled for April 


lst, and we did attend that meeting. And that was with 


primarily community superintendents. A schedule was dis- 


cussed at that April lst meeting, and Martin Gerry wrote 
a letter dated April 8, in which he indicated his under- 
standing of the schedule, and asked to be notified in 


writing if for any reason the City could not abide by that 


schedule. 


Q Could you identify Government's Exhibit 7, 


please? 


A This is the letter from Martin Gerry that 


I just described, 

Q When did OCR first receive word from city 
officials that they were objecting to the completion of 
special compliance reports on the grounds that they were 


not given the complaints? 
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A T here was a letter. The first written noti- 


fication was ina letter, I believe, dated May 3rd, from 


Deputy Chancellor Dr. Gifford. To my knowledge we st 11 
haven't received a copy in Washington. T hat was sent to 
Washington. We got a copy from Mr. Vigilante, the Regional 
Office. We picked it up. We became aware over the tele~ 
phone, and that was telecopied down to us. That was either 
Wednesday or Thursday of that week. 

Q Could you identify Government's Exhibit 9? 

A This is the letter to Martin Gerry from Dr. 
Gifford. 

Q Prior to May 3rd was to your knowledge any 
communication made between any city officials, cr to any 
member of OCR, to advise OCR that they would raise this 
objection? 

A We knew they hadn't gone out. We knew the 
forms hadn't gone out. I don't believe that the OMB, 
the fact that they were raising an OMB objection was made 
to us prior to that letter. 

The original timetable as to that Vigilante 
letter, Exhibit 6, indicated the survey forms were suppose 
to be in schools during the week of March 26, 1976. From 
reading the appeal in this case it appears the form did 


not reach the schools until May 7, is that correct? 
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MR. CARO: Yes, the distribution process was 
to begin on May 7th. That was an agreement that was 
reached after. 
THE COURT: This is on an amended schedule? 
MR. CARO: The revised schedule wasn't adhered 
te either, and the distribution process was begun 


upon agreement between counsel after initiation of 


the suit and Judge Weinstein's reqvest that we try 


to work something out, and it was at that point, 
after we did meet. 


THE COURT: When was this meetingwith Judge 


Weinstein? 


MR. CARO: The first day of the hearing, I 


believe, was -~- 

THE COURT: A week ago Thursday? 

MR. CARO: -- a week ago Thursday. It was 
at that meeting when they suggested they would pur- 
sue this, but they would clear it with the Board 
of Education to allow the process to begin, because 
they had come into court and said they represented, 
they had a ccnucdule which they said was the most 
expedient schedule chey could now adhere to. 


THE COURT: Which would have placed the 


form in the schools by which date? 
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MR. CARO: Distribution by May 7th. 
Q In the schools, when? 


A I believe today or Monday they're due in the 


schools. They were to be mailed out Friday or Monday. 


MR. CARO: The schedule is attahed to the 
affidavit of Bernard Gifford. 

THE COURT: I should have that. 

MR. CARO: As Exhibit 1, and it shows survey 
forms were to be in the schools by the week of 
May 17. 

THE COURT: In other words, was this an 
agreed-upon revision? 

MR. CARO: This was agreed upon by counsel 
after initiation of the suit. 

THE COURT: Okay, go ahead. 

MR. CARO: We've basically agreed to that 
schedule. It doesn't leave us very much time. 

THE COURT: The suit was initiated when? 

MR. CARO: It was filed May 10th. 

THE COURT: And the suit was inpart based on 
the complete noncompliance by the Board with the 
scheduling period as you understood the schedule 
asking on May 10th, it was the March llth schedule, 


is that correct? In other words, as of the time of 
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the suit, the schedule you understood to be in ef- 
fect was the schedule in the March lith letter? 

THE WITNESS: I believe Martin Gerry's April 
8th letter revised it. 

You see, there were delays in having these 
meetings. 

THE COURT: In other words, the revised sche- 
dule was to start the process and the Board of Edu- 
cation was to place ths forms in the schools 


MR. CARO: By April 14th. 


MS. KUDER: By April 14th. Under the revised 
schedule the forms were to go to the schools April 
14th? 

THE COURT: When did the Government discover 
that the forms were not in the schools on April 14th? 


THE WITNESS: There have been several conver- 


sations, telephone conversations, and we knew they 
hadn't been sent out. And finally on April 30th 


we sent a mailgram to the Chancellor advising him 


that if they were not in the schools by May 5th that 


would have to take appropriate legal action. 
BY MR, CARO: 
Q Could you identify Government's Exhibit 8? 


A This is a copy of the mailgi. that was sent 
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on April 30th from Martin Gerry. 

MR. CARO: One point of correction, your 
Honor. I think you said, asked if the forms were 
in the schools by May 7th. The distribution, the 
delivery ofthe City to deliver them began May 17th, 
seven days after the suit was filed, and after the 
first hearing. 

"he complaint aiso refers to EEO-5 forms 
which were also sent out late. There is no objec- 
tion now to their completion and submission. The 
Government's only interest, again, is assuring they 
will be back and to allow the Government adequate 
time to do some followup work. And the complaint 
is addressed to that type of relief with respect 
to the 0-5 forms. 

BY MR. CARO; 

Q Prior to the sending of the mailgram on April 
30th were there any contacts between members of OCR and 
the city officials to fin’! out if the forms were going out, 
and if ne*+, why not? 

A Yes, there were conversations before and after 


There were conversations between the time of the April 30th 


mailgram and when we did file suit on May 10th. I had 


conversations with Mr. Vigilante, and Miss Koenig indicated 
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to me that she also had conversations. 

Q And in any of your conversations were the 
City objections based on anyfailure to obtain OMB clear- 
ance -- was that raised? 

A That was raised in the May 3rd letter from 
Dr. Gifford. 

Q But net prior in your telephone conversations? 

A No. 

THE COURT: Had there been any conversation 
of OMB clearance at any time prior to the City 
first raising an objection? | 

THE WITNESS: My recollection is, but I'm 
not certain, I think it was raised at one meeting. 


I believe Mr. Vigilante asked the question, and 


we indicated that we didn't feel it was needed. 


THE COURT: And what was Mr. Vigilante's 
response to the expression? 
wae WITNESS: I don't believe -- I mean, it 


wasn’t pursued beyond that. I'm not certain of 


the day, I believe it was the February 11th meeting. 
THE COURT: On the February llth teetine, 

was it indicated to Mr. Vigilante that this investi 

gation, or this survey, was being conducted in 


response to certain specific complaints? 
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THE WITNESS: No, that was not discussed, 

Q In meetings held with city officials this year 
on the special compliance reports did OCR ever tell the cit 
officials what the purpose of the special compliance report 
was? 

A Well, this year, well,the February llth meet— 
ing there had been a lot of telephone conversations, but 
no, we were kind of beyond that. 

Q Would it have been your impression that based | 
on the City's participation, in having the special complian 
reports, and based on the knowledge of their own experts, 
that it would have been reasonable for them to be aware 
that the special compliance reports were geared to investi- 
gating the possible existence of special types of violations 

A I think so. I think it is self-evident in 
looking at the form, the level of detail, and the sort of 
questions asked. They are very directly related to areas 
of enforcement responsibility. 

9 In your opinion would it have been piescbanmnn 
for OCR to highlight and stress the fact that the special 
compliance reports were based on possible violations of 


law shown to exist in allegations of the complaints or 


A No, I don't think so. I think that the school 
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districts had been notified as to the purpose of the re- 
view that was being undertaken. Generally, well, sometimes 
if we speak too much -- 

MS. KUDER: Excuse me. I object to the ques- 
tion and ask it be read back. 
(The pending question was read back by the 
reporter.) 
MS. KUDER: My objection concerns the fact -- 
THE COURT: ~- that it is calling for an 
opinion of this witness. 
MS. KUDER: -~ and that it was not responsive 
to the question. 
A (Cont'g) I think I may have misunderstood 
the question. 
The special compliance reports were present ed 
as part of our investigation. 
THE COURT: But that doesn't quite answer 
the question. I think the question should be with- 
drawn. 
M™. CARO: Okay. 
Q Has OCR experienced any resistance to its 
investigation efforts this year? 


A Yes, I believe it has. 


Q Could you briefly describe some type of 
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resistance that OCR has encountered? 

A Well, I believe that the six community school 
districts that were selected for the in-depth investigation 
wondered why -- 

THE COURT: You mean the six community dis- 
tricts wondered? 

A (Cont'g) T hey had been concerned why they had 


been selected. 


THE COURT: How did they express that concern? 


THE WITNESS: I was not in the meeting. Miss 

Koenig would describe that in greater detail. 

THE COURT: Perhaps we will just save that 
question for Miss Koenig. 
MR. CARO: Okay. 

Q If the special compliance reports are not 
completed during this academic year would it be possible 
for the Office of Civil Rights to complete the special 
compliance reports in September, and then collate it back 
with the information that they have gained this yeur? 

A i don't believe it would be possible because 
the students would not be, not all of them will be there. 
You'll have people graduating, moving on to new schools. 
Some of the information, most of the information that is 


being gathered at the school level I don't believe is 
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retained. They will have to do it when tre reports reach 
them , and if it's not done this school year it would have 
to ve the next school year with a different group of students 
And it would not be compatible with the information already 
gathered for the period. 

THE COURT: Is there any reason why teachers 
could not? You say, you've told me in conference 
this morning that a lot of that information is sub- 
‘eative and could not be taken from files, that it 


would have to be taken by particular teachers. Is 


there any reason why particular teachers cannot use 


their own recollection as to the composition of the 
class subsequent to the school year? 


THE WITNESS: It's not even the same teachers 
that may even be there, particularly if they have 
another series of layoffs. Many teachers may not 
be where they are currently, plus there are a lot 
of students. They may not recollect the composition. 

THE COURT: Is there any reason why the 
information that has to be, that is essentially to 
be gathered by teachers couldn't be gathered, let's 
say on a half day at the very end of the school 
year so as not to disrupt school attendance at 


this point? 
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THE WITNESS: That wouldn't allow any time 
for followup. It has been OCR's experience in the 
past that there is a lot of followup necessary. 

THE COURT: Is there any way cf anticipating 
the necessary followup so that you can more or less 
be able to, shall we say, collate the information 
once without the requirement of a followup? 

THE WITNESS: If everybody filled in every- 
thing perfectly, yes. 

THE COURT: In other words, theoretically, 
if everything was filled out in accordance with 
instructions, there was no material deviation from 
instructions, the information would be gavhered on 
a cnce-only basis, on a one-shot basis; is that a 
fair statement? 

THE WITNESS: Yes, that's preferable. 

THE COURT: And with that in mind would there 


be any way the Government could obtain the information 


it needs by having the information-gathering take 


place at a time of the school year that would be 
less disruptive? 

What I have in mind is at the end of the schoo 
year when tests are over and school discipline is 


usually somewhat more lax; in other words, attendance 


Campbell - direct 40 


isn't as heavily required, and regents aren't being 


taken, and final exams are up? You understand my 
question? 

THE WITNESS: I don't think it would be 
realistic to do that, because I think schools may 
have questions, as they start to answer the questions; 
there wouldn't be any time for them to get clarifi- 
cation. 

The Office of Educational Statistics has 
indicated in our several meetings that they were 
afraid of problems. In fact, they've asked us for 
some help in monitoring pro».lems, you know, some 
people to be there to answer questions. I mean, they y 
anticipated that there would be several questions. 

THE COURT: I also take it that certain reme~ 
dial action on the part of the Government will be 
suggested to the City based on the result of this 
survey; is that correct? I mean, the ultimate aim 
is the need for certain remedial action, and that 
remedial action, of course, would have to be instituted 


in the calendar year 1976-77, because the school year 


weuld be over. 


MR. CARO: I think there is a preliminary goal 


to when they can hope to be able to issue their 
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preliminary findings. 
THE COURT: With their recommendations? 
MR. CARO: With their recommendations, and 


then to go back with the city officials and to go 


over that and receive the objections, or additional 
information, and to assess that. 

THE COURT: Well, the implementation of any 
collection essentially would take place when and if 
everything goes according to the most optimistic 
schedule the Government has in mind? 

MR. CARO: Possibly late winter. 

THE WITNESS: It depends if they object to 
our findings. 

MR. CARO: It is my understanding, your Honor, 
that they would hope to be able to issue their 
preliminary findings in late November, early December 


THE COURT: That's of 1976? 


MR. CARO: 1976. 

THE COURT: Of course, the classes that are 
in existence now would have been broken up? The 
distribution of students would be different then? 

MR. CARO: But if they found any types of 


violations other than something affecting one indi- 


vidual student who just graduated, if they found 
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any other pervasive systemic violations, and the 


City then suggested, we recognize this is wrong and 


we will begin taking remediakt action right away, it 
could begin immediately. 

To the extent that they agreed with the parti- 
cular ¢indings and lacked the opportunity to present 


evidence to prove that this is not the case, then , 


of course, remedial action would be delayed. 

THE COURT: My understanding is that the 
Government has sought to produce by way of injunctive 
relief because time was of the essence in cmllating 

this material. One of the reasons it must be done 


and it must be done as soon as possible is that you 


want to have the information sufficiently in advance 
of the end of the school year so if any follow-up or 
correction is necessitated you'd be able to come 
back while the classes are still intact? 


MR. CARO: Not this year. Followup this yaar, 


THE COURT: In other words, you want to keep 


the classes intact? 

MR. CARO: I don't think my papers indicated 
an intention to take remedial action this currentyear, 
and if they left that impression I want to correct 


that. 
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THE COURT: There is always the possibility 
by operation of coincidence that the complaint that 
may or may not have been the cause of this survey 
might have been corrected by class reassignment or 
by any other means independent of the Government? 

MR. CARO: I think Miss Thomson may be abie 
to answer that. 

THE COURT: But what I am addressing myself 
to now, the Government has to show in order to get 
an injunction that time is of the essence, to boil 
it down to its simplest terms. And if any remedial 
action will be taken next year it somewhat makes it 
somewhat more difficult for me to see how time is 
of such essence. 

MR. CARO: Again, your Honor, it's the Govern- 
ment's position that if the special compliance report 
are not completed this academic year, that an entire 
year of investigatory work would have to be under~ 
taken again. 

THE COURT: When I'm sure it is in some record 


now, but did the on-site investigatory work or the 


investigatory work apart from the questionnaires 


or the forms commence? 


MR. CARO: In the fall of, the demand to do 
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the on-site compliance examinations were made in 
December of 1975. Negotiations and meetings were 
held in early fall of 1975. District 9, I believe, 


began in October of 1975. The remaining five iis- 


tricts resisted until January of 1976. Whereupon 


those five districts, four of the five districts, 
agreed to have on-site compliance examinations begin. 

District 21 refused. Court action was ini- 
tiated and the Court ordered, gave permanent injunc- 
tive relief, requiring District 21 to allow on-site 
compliance examination to go forward. 

THE COURT: When was this? 

MR. CARO: Hearings were held, I think, in 
late January or early February. 

THE COURT: This year? 

MR. CARO: And originally the Court issued 
its findings of conclusion and did not issue a formal 
injunction on the understanding that there would be 
voluntary compliance. 

The Board voted thereafter twice not to 
comply. Whereupon, we moved for the institution of 
the injunction, and a formal written permanent in~- 
junction was issued. 


THE COURT: In what month was 
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MR. CARO: March, early March. 


THE COURT: In other words, you've never really 
obtained an effective on-site evaluation of District 21 
is that a fair evaluation? 

MR. CARO: I think not at this point, but the 
data-gathering phase of the on-site examinations will 
be completed this year. There may be some incidental 
followup work next year, but it would not involve 
information, I guess, about students, or information 
that would not be able to be preserved. Also, I 
believe, on-site compliance examinations of high 
schools were also going on during this year. 

THE COURT: In other words, if the compliance 
with the questionnaire were postponed to next year 
you would have no way of relating it to the material 
you've already collated? 


MR. CARO: Yes. 
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THE WITNESS: And there is a lot of other in- 
formation we get on tape, computer tape, both from 
Mr. Vigilante's office and the State, and the lag time 
getting all of that ready. We still haven't gotten 
the profile tapes from '74, '75. We're waiting for 


the profile tapes from '74, '75, so, youknow, there 


is a substantial amount of time involved in getting 
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together the other information, in getting it in a 
form that would be usable. 
BY MR. CARO: 
Q What is anticipated in terms of OCR investi-~- 
gatory work next year as to the New York City public school 
system? 


A I believe that they will receive the 101-102 


forms along with many other school districts in the country. 


In terms of forms from OCR there may be some followup work 
done. 

0 Basically, is it fair to say the comprehen- 
sive compliance examination that wasinstituted in 1972 
would, therefore, be scheduled to be completed at the end 
of this academic year? 

A For the most part, because we need a fair 
amount of time te analyze the data that we've gathered and 
to try to get our findings out by the end of this year. 

I mean, there is a tremendous amount of work and effort, and 
time involved. 

MR. CARO: No further questions. 

THE COURT: Do you have any questions? 


MS. KUDER: Yes, I have cross-examination. 


Campbell - cross 
CROSS-EXAMINATION 
BY 43. KUMER* 

‘¢) Miss Canpbe’1, did I hear you state that it 
was necessary to administer the special compliance forms 
this year in order to have the data correlated with all the 
data that you checked in the six distric*s? 


A Yes, in part, as well as the other information 


Q Other information on the complaints you are 
savestigating? 

A Other information from other sources, for 
example, there is information, the BED's information, and 
information from Mr. Vigilante's. office. 


Q It occurred to me with respect to this problem 


of correlating the special compliance forms, will they be 


administered in the six districts which are the districts 
where you accumulated all the data? 

A They will be. 

Q Will most of the forms be distributed to the 
other 26 districts? 

A As well as the high schools, because we need 
the City, for the city as a whole. 

Q In this investigation of specific complaints? 


A As well, yes. As well as our enalysis of 
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violations of law which were shown possibly to exist 
by that data. 

MS. KUDER: All we're interested in is the 
possible violations that have been indicated by the 
data compiled. We're certainly not asking to review 
all the data accumulated. 

MR. CARO: We won't pursue that then. 

It seemed to me the reason for asking for the 
complaint was the same as applied to this data, and 
I anticipated that they might. 

THE COURT: All right. Continue questioning. 

BY MR. CARO: 

Q How long have you been with OCR? 

A I began work at OCR in 1969 for one summer, 
and then I worked part time during the time I attended law 
school, from 1971 to '73. And I started working full time 
in June of 1973. 

fe) Are you ‘familiar with the compliance examina- 
tion of New York City? 


A Yes. 


& Did you take paxt in the decision-making pro~ 


cess which led to the decision to do that compliance exam- 


ination? 


A Yes. In the spring of 1973,up until that 
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time OCR had always done compliance reviews of small southern 


cities. And during the beginning of 1972, OCR received 

_ complaints alleging violations of Title 6 of the Civil Rights 
Act in New York City. And I was a part ot several months 

of decision-making among the director and several special 
assistants. Based on these complaints a decision was made 
to initiate a compliance review of New York City. 

Q Was the City advised of the existence of these 
complaints at that time? 

A Yes, on July 18, 1972, the City received a 
letter from the Director of the Office of Civil Rights, then 
J. Stanley Potinger, who was then the Director of the Office 
of Civil Rights. 

The first paragraph clearly indicates that the 
review was initiated because of the receipt of several com- 
plaints in the office. 

Q Could you identify Government's Exhibit 11, 
please? 

A Yes. This is the July 18, 1972 letter to then 
Chancellor Scribner of the New York City School System. 

MR. CARO: This is the attachment to Exhibit 

10, Mr. Gerry's affidavit. 

Q Did a press conference, or public meeting, take 


place in July, 1972? 
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A Yes. 

Q And did you participate, or were you present 
at that conference? 

A Yes, I was. People from the Central Board 
attended the press conference, and Mr. Potinger announced 
that the review would begin in 1972. And he described the 
basis on which the review was started. And other Civil 


Rights groups were there. 


Q What was that basis? What was the reason why 


the compliance examination was undertaken? What was the 
reason given at that meeting? 

A The reason given was that the office had 
received numerous complaints about the services to students 
in New York City. 

Q Would you describe OCR's comprehensive exam- 
ination efforts during this current school year? 

A Yes. During this school year CCR intended to 
collect two different types of data. The review itself 
focuses on all of the New York City schools. But it wasn't 
practical to investigate in depth all of the schools. So 
the Office chose a sample of approximately one-tenth of 
the schools where OCR investigators would go into each 
school and conduct interviews and give out seif-administered 


packets to certain teachers. 
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Then the rest of the schools were to receive 
the special compliance reports, and the reason that the 

review was structured that way was so that the information ‘i 
| collected in depth in the packets in the six districts would” 
be related to what was going on in the city as a whole, — 
that the data collected would be in a practical way so the 
review would have an end rather than doing in-depth packets 
in every school. 

It also minimized the burden on the school 
because the schools that didn't receive any of those packe 
the only connection that they'll have with this review is the 
special compliance reports. 

(@) In terms of preparatory work and man hours and 
cost, can you estimate what this year's investigatory efforts 
by the Federal Government involves? 

A Yes. There have been about four full-time 
people working on this review from Washington, — 


There have been approximately thirty person 
(y¥Laas) 


hours from staff of the Region. There have been approximately 


four person years of processing time, and about $200,000 of 


data processing costs. 


Q Are you familiar with the special compliance 
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Q Have you analyzed to the extent that the in- 


formation sought in the special compliance reports that had 


to be obtained from the schools? 
A Yes. 


Q Would you please identify Government's Exhibit 


A Yes. This is a series of three charts which 
I made up based on the special compliance reports, an analysis 
of what information was requested from different types of 
people in the schools that were supposed to receive the 
special compliance report. 
MR. CARO: We have Government's Exhibits l, 
2A and 2B. 
Q Would you please explain your analysis? 
A Yes. 
MR. CARO: Your Honor, opposing counsel can 
be here. 
THE COURT: Would you want to see this as 
it is being -- 
MR. CARO: Ifyou want to come up. 
THE COURT: For clarity purposes, this is 
the area you wanted to have the presentation with 
the slide projector? 


MR. CARO: Yes. 
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For clarity purposes perhaps we can allow 
questions at this point, you know, cross-examination 
as we go along, to make sure things are clear. 

MS. KUDER: I'm not sure, but it may be in 
terms of cross-examination if Mr. Vigilante would 
whisper to me, because I can ask the questions, 
because I think I may not know what you are talking 
about. 

THE COURT: I think it may be a little un- 
orthodox if Mr. Vigilante puts the questions to the 
witness himself. 

MS. KUDER: Very well. 

THE COURT: Because we're getting somewhat 
hypertechnical, and I think the technicians may want 
to take over to a certain extent. 

A (Continuing) What I did in this chart in the 
first column on the left entitled "Page" is the page number 
of the special compliance report. And the next column says 
"Question Number," and that also relates to this form. 

And all that I did was that I went through 
question by question and listed the type of classroom 
teachers that would be required to fill out specific ques- 
tions on the special compliance report. So that questions 


up to 18 concern the classroom teacher. 
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Listed across the top and then going to the 
right-hand column called "Type of Information Requested,” 
it specifies what the teacher would be required to fill out. 


And you'll notice that most-of the teachers only have to indi- 


cate either physical handicap characteristics or language. 


background of student. Then some of the teachers have to 
also indicate racial, ethnic composition of the class. And 
that's all that they have to do. 

Then the second half of the chart starting 
‘with Questions 20 and 21, these are school level information 
questions which the principal would be responsible to fill 
out. 

So that what we're trying to indicate from 
this chart is that the burden on classroom teachers is really 
very small, because the data, no one teacher has to answer 
more than one question, and the actual question is only what 
the composition of the student in the class is. 

THE COURT: Can I see, let's say, Question 6, 
which would be on page one? Well, actually,you've 
crossed it out in blue and green. 

THE WITNESS: What I indicated was that I'm 
not concerned with the green here, because that’s 
the sample schools. So this chart has to do with the 


blue and the red. What this means, that question 
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number -- 

THE COURT: We have chosen six. 

THE WITNESS: -- “Pupils and membership," to 
fill this question out accurately a classroom teacher, 
presumably all the classroom teachers, thev wouldn't 
have to fill out any of this. They would have to 
indicate if there were any students in the class 
who at physically handicapped characteristics, and 
they would have to indicate the language background 
of students in the class, and that's it. 

MR. VIGILANTE: May I ask a question? On the 
elementary schools on the top sheet, Questions 24 and 
25, where it asks for suspension data, how might the 
schools or districts provide this information con- 
cerning the ethnicity? 

THE COURT: Could you repeat the question? 

MR. VIGILANTE: We're talking about page four, 
Questions 24 and 25, which the Government indicates 
would be filled at the school level, information pre- 
sumably to be filled out by some central person in 
the school. The question becomes how would a school 


provide this information since central files at the 


school or district levels do not indicate any inforn- 


ation as to the ethnicity of the children involved, 
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or their language background, o their handicaps. 


And I would like to maintain that this information 
would only be gotten from a list by having the teacher 
indicate for each child and summarize the ethnic 
composition, physical handicaps, language background. 
The same is true on dropout questions. Again, because 
the questions are not being asked on the number of 
suspensions but suspensions by very specific pupil 
characteristics. 

THE COURT: There would be no information at 
Central Board that would fill in the handicaps and 
the racial md language? 

MR. VIGILANTE: Not on suspensions. 

THE WITNESS: The Office of Civil Rights 
notified school districts that they just keep disci- 
pline data by race. 

THE COURT: When was this notification given? 

THE WITNESS: Last year, I think. 

As far as the suspension data, school districts 
have been put on notice that they should keep this 
data. So I'm not competent to speak about how they 
would go about getting the data. 

MR. VIGILANTE: The data that would be avail- 


able are names. That is, you would be given a list 
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of names presumably by the teachers there of sus- 


pensions for the current year. They could make 


those judgments but it would consume time. 

THE COURT: It would be something that would 
not be able to be done by Central files? 

MR. CARO: That's on the assumption that the 
school disregarded instructions. 

MR. VIGILANTE: I'm not going to become a 
lawyer here. 

THE COURT: Rathei than you engaging in argu- 
ment -- 

MR. CARO: It's not argument. But Miss 
Thomson has indicated that instructions, I'm sure, 
were conveyed to the Central Board, and the Board 
was advised that from the schools this information 
would be required this year. 

THE COURT: When was that advice given again? 

THE WITNESS: Well, there was a memorandum 
that was sent to all the school districts in the 
country, and I can get you the date. I don't have 
it. 

THE COURT: Was it before the period for 
which this information would be collated” 


THE WITNESS: Yes. 
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MISS CAMPBELL: Could I just say something? 


Also there have been questions on suspensions which 
ask for race on 101, 102, forms that have been 
received in the past. 

MR. VIGILANTE: Again, in all cases included 
the request by the Federal Government to maintain 
such files, we're not saying we couldn't do that. 
The procedure would be to get lists of names from 
the schools, distribute them to the various grade 
level teachers who could supply that information. 

I remember the circular going out, but I 
think the only burden there was the school system 
must make this data available to the Government. 
We're saying we could make it available to you, 
but it would not be a simple matter. 

THE COURT: What you are trying to say is 
the area that is on Government Exhibit 15 indicating 
that the teachers would not be imposed upon doesn't 
fully limit the area where the teachers would have 
to be called upon, and you are saying that had the 
Board of Education kept the records that you've 
mandated that they keep it, it would be done? 

THE WITNESS: We're saying that the reason 


that we've prepared this chart was just to show 


A-143 


Thomson - direct 
that we would like to give an estimate of how much 
time we think a teacher would have to spend if they 


were just: indicating physical handicaps, and language 


which is, it might take fifteen minutes just to go 


around and count up in class. And if they had to 
do race it might take fifteen minutes more. But 
it certainly wouldn't take half the day, and as 
far as we would like to argue, this information 

is reasonable and that it's not a burden since 
these schools don't have to do anything else other 
than fill out these special compliance reports. 

THE COURT: This is the elementary schools? 

THE WITNESS: Yes. 

There is one thing that's more complicated 
on the junior high schools. 

THE COURT: Let's stay with the elementary 
schools for a while. 

Regardless of why, the fact still remains 
that the Board does not keep records on suspensions, 
and on its disciplinaryacts, by race and physical 
handicaps? 

MR. VIGILANTE: Not to my knowledge. 

THE COURT: If in fact the issue here is not 


the issue of where it gets the information, that it 
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would be oppressive if the information is not in 
the Central Board; then we will take that into 
consideration. 

“MR. CARO: That the Central Bourd were to 
keep this information by this category in their own 
administrative files. 


THE COURT: In their administrative offices. 


If the position the City is raising is the oppress- 


ive nature of this report, md part of their burden 
in completing the report is due to their failure 
to comply with instructions, okay, we'll take it 
into consideration. We have the situation as it 
presently exists regardless of who's at fault, and 
the question the Court still has to consider is 
whether the hardship would be imposed on the school 
children as well as the schools, or whether there 
would be a necessity for a suspension of school 
work for a half day in order to obtain this inforn- 
ation, regardless of whether the underlying condi- 
tion was caused through the Board's fault or not 
through the Board's fault. The question is whether 
there would be oppression. 

THE WITNESS: We would like to assert that 


they would not have to take off a half day because 
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if a classroom teacher doesn't have any suspensions 
in her clas» she only has to indicate physical 
handicap and background. 

THE COURT: Are you in a position to tell me 


what proportion of the classes have suspensions 


involved? In other words, would they be only an 


insignificant number of classes with suspensions, 
or would they be a very large number of classes 
with suspensions? 

THE WITNESS: I don't know. 

MS. KUDER: The City is going to present a 
case as to the necessity for declaring a one-half 
clerical day. And we have Mr. Vigilante, and Miss 
May, and perhaps a principal, because Miss Thomson 
said she's not really familiar with how we're going 
to acquire the data. And we're going to tell you 
how we're going to have to acquire the data and 
what that means in terms of time. 

THE WITNESS: We analyzed each, yes. 

THE COURT: In other words, this might be 
controvertible by the City's efforts? 

THE WITNESS: In a case where we know each 
classroom teacher is going to have to give this 


information here, all that information, the burden 
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violations of law which were shown possibly to exist 
by that data. 

MS. KUDER: All we're interested in is the 
possible violations that have been indicated by the 
data compiled. We're certainly not asking to review 
all the data accumulated. 

MR. CARO: We won't pursue that then. 

It seemed to me the reason for asking for the 
complaint was the same as applied to this data, and 
I anticipated that they might. 


THE COURT: All right. Continue questioning. 


How long have you been with OCR? 

I began work at OCR in 1969 for one summer, 
and then I worked part time during the time I attended law 
school, from 1971 to '73. And TI started working ful) time 
in June of 1973. 

re) Are you ‘familiar with the compliance examina- 
tion of New York City? 


A Yes. 


Q Did you take part in the decision-making pro- 


cess which led to the decision to do that compliance exam- 


ination? 


A yes. In the spring of 1973,up until that 
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time OCR had always done compliance reviews of small southern 
cities. And during the beginning of 1972, OCR received 


complaints alleging violations of Title 6 of the Civil Rights 


Act in New York City. And I was a part of several months 


of decision-making among the director and several special 
assistants. Based on these complaints a decision was made 
to initiate a compliance review of New York City. 

Q Was the City advised of the existence of these 
complaints at that time? 

A Yes, on July 18, 1972, the City received a 
letter from the Director of the Office of Civil Rights, then 
J. Stanley Potinger, who was then the Director of the Office 
of Civil Rights. 

The first paragraph clearly indicates that the 
review was initiated because of the receipt of several coi~ 
plaints in the office. 

Q Could you identify Government's Exhibit 11, 
please? 

A Yes. This is the July 18, 1972 letter to then 
Chancellor Scribner of the New York City School System. 

MR. CARO: This is the attachment to Exhibit 

10, Mr. Gerry's affidavit. 

Q Did a press conference, or public meeting, take 


place in July, 1972? 
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A Yes. 

Q And did you participate, or were you present 
at that conference? 

A Yes, I was. People from the Central Board 
attended the press conference, and Mr. Potinger announced 
that the review would begin in 1972. And he described the 
basis on which the review was started. And other Civil 
Rights groups were there. 

r@) What was that basis? What was the reason why 
the compliance examination was undertaken? What was th 
reason given at that meeting? 

A The reason given was that the office had 
received numerous complaints about the services to students 
in New York City. 

Q Would you describe OCR's comprehensive exam- 
ination efforts during this current school year? 

A Yes. During this school year OCR intended to 
collect two different types of data. The review itself 
focuses on all of the New York City schools. But it wasn't 


practical to investigate in depth all of the schools. So 


the Office chose a sample of approximately one-tenth of 


the schools where OCR investigators would go into each 
school and conduct interviews and give out seif-administered 


packets to certain teachers. 
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Then the rest of the schools were to receive 
the special compliance reports, and the reason that the 
review was structured that way was so that the information 
collected in depth in the packets in the six districts would 
be related to what was going on in the city as a whole, but 
that the data collected would be in a practical way so the 
review would have an end rather than doing in-depth packets 
in every school. 

It also minimized the burden on the school 


because the schools that didn't receive any of those packe 


the only connection that they'll have with this review is the 


special compliance reports. 

(@) In terms of preparatory work and man hours and 
cost, can you estimate what this year's investigatory efforts 
by the Federal Government involves? 

A Yes. There have been about four full-time 
people working on this review from Washington, —s 

There have been approximately thirty person 
(Laas) 
houes. from staff of the Region. There have been approximately 
four person years of processing time, and about $200,000 of 


data processing costs. 


Are you familiar with the special compliance 
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Q Have you analyzed to the extent that the in- 
formation sought in the special compliance reports that had 
to be obtained from the schools? 
A Yes. 


Q Would you please identify Government's Exhibit 


A Yes. This is a series of three charts which 


I made up based on the special compliance reports, an analysis 
of what information was requested from different types of 
people in the schools that were supposed to receive the 
special compliance report. 
MR. CARO: We have Government's Exhibits l, 
2A and 2B. 
Q Would you please explain your analysis? 
Yes. 
MR. CARO: Your Honor, opposing counsel can 
be here. 
THE COURT: Would you want to see this as 
4¢ is being -- 
MR. CARO: Ifyou want to come up. 
THE COURT: For clarity purposes, this is 
the area you wanted to have the presentation with 
the slide projector? 


MR. CARO: Yes. 
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For clarity purposes perhaps we can allow 
questions at this point, you know, cross-examination 
as we go along, to make sure things are clear. 
MS. KUDER: I'm not sure, but it may be in 


terms of cross-examination if Mr. Vigilante would 


whisper to me, because I can ask the questions, 


because I think I may not know what you are talking 

about. 

THE COURT: I think it may be a little un- 
orthodox if Mr. Vigilante puts the cuestions to the 
witness himself. 

MS. KUDER: Very well. 

THE COURT: Because we're getting somewhat 
hypertechnical, and I think the technicians may want 
to take over to a certain extent. 

A (Continuing) What I did in this chart in the 
first column on the left entitled "Page" is the page number 
of the special compliance report. And the next column says 
"Question Number,” and that also relates to this form. 

And all that I did was that I went through 
question by question and listed the type of classroom 
teachers that would be required to fill out specific ques- 
tions on the special compliance report. So that questions 


up to 18 concern the classroom teacher. 
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Listed across the top and then going to the 
right-hand column called "Type of Information Requested,” 


it specifies what the teacher would be required to fill out. 


And you'll notice that most of the teachers only have to indi- 


cate either physical handicap characteristics or language 
background of student. Then some of the teachers have to 
also indicate racial, ethnic composition of the class. And 
that's all that they have to do. 

Then the second half of the chart starting 
with Questions 20 and 21, these are school level information 
questions which the principal would be responsible to fill 
out. 

So that what we're trying to indicate from 
this chart is that the burden on classroom teachers is really 
very small, because the data, no one teacher has to answer 
more than one question, and the actual question is only what 
the composition of the student in the class is. 

THE COURT: Can I see, let's say, Question 6, 
which would be on page one? Well, actually,you've 
crossed it out in biue and green. 

THE WITNESS: What I indicated was that I'm 
not concerned with the green here, because that's 
the sample schools. So this chart has to do with the 


blue and the red. What. this means, that question 
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number -~- 

THE COURT: We have chosen six. 

THE WITNESS: -- "Pupils and membership," to 
fill this question out accurately a classroom teacher, 
presumably all the classroom teachers, they wouldn't 
have to fill out any of this. They would have to 
indicate if there were any students in the class 
who had physically handicapped characteristics, and 
they would have to indicate the language background 
of students in the class, and that's it. 

MR. VIGILANTE: May I ask a question? On the 


elementary schools on the top sheet, Questions 24 and 


25, where it asks for suspension data, how might the 


schools or districts provide this information con- 
cerning the ethnicity? 

THE COURT: Could you repeat the question? 

MR. VIGILANTE: We're talking about page four, 
Questions 24 and 25, which the Government indicates 
would be filled at the school level, information pre- 
sumably to be filled out by some central person in 
the school. The question becomes how would a school 
provide this information since central files at the 
school or district levels do not indicate any inforn- 


ation as to the ethnicity of the children involved, 
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or their language background, or their handicaps. 
And I would like to maintain that this information 
would only be gotten from a list by having the teacher 
indicate for each child and summarize the ethnic 
composition, physical handicaps, language background. 
The same is true on dropout questions. Again, because 
the questions are not being asked on the number of 
suspensions but suspensions by very specific pupil 
characteristics. 

THE COURT: There would be no information at 
Central Board that would fill in the handicaps and 
the racial amd language? 

MR. VIGILANTE: Not on suspensions. 

THE WITNESS: The Office of Civil Rights 
notified school districts that they just keep disci- 
pline data by race. 

THE COURT: When was this notification given? 

THE WITNESS: Last year, I think. 

As far as the suspension data, school districts 


have been put on notice that they should keep this 


data. So I'm not competent to speak about how they 


would go about getting the data. 
MR. VIGILANTE: The data that would be avail- 


able are names. That is, you would be given a list 
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of names presumably by the teachers there of sus- 


pensions for the current year. They could make 


those judgments but it would consume time. 

THE COURT: It would be something that would 
not be able to be done by Central files? 

MR. CARO: That's on the assumption that the 
school disregarded instructions. 

MR. VIGILANTE: I'm not going to become a 
lewyer here. 

THE COURT: Rather than you engaging in argu- 
ment -- 

MR. CARO: It's not argument. But Miss 
Thomson has indicated that instructions, I'm sure, 
were conveyed to the Central board, and the Board 
was advised that from the schools this information 
would be required this year. 

THE COURT: When was that advice given again? 

THE WITNESS: Well, there was a memorandum 
that was sent to all the school districts in the 
country, and I can get you the date. I don't have 
at. 

THE COURT: Was it before the period for 
which this information would be collated? 


THE WITNESS: Yes, 
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MISS CAMPBELL: Could I just say something? 
Also there have been questions on suspensions which 
ask for race on 101, 102, forms that have been 
received in the past. 

MR. VIGILANTE: Again, in all cases included 
the request by the Federal Government to maintain 
such files, we're not saying we couldn't do that. 
The procedure would be to get lists of names from 
the schools, distribute them to the various grade 
level teachers who could supply that information. 


I remember the circular going out, but I 


think the only burden there was the school system 


must make this data available to the Government. 
We're saying we could make it available to you, 
but it would not be a simple matter. 

THE COURT: What you are trying to say is 
the area that is on Government Exhibit 15 indicating 
that the teachers would not be imposed upon doesn't 
fully limit the area where the teachers would have 
to be called upon, and you are saying that had the 
Board of Education kept the records that you'v? 
mandated that they keep it, it would be done? 

THE WITNESS: We're saying that the reason 


that we've prepared this chart was just to show 
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that we would like to give an estimate of how much 
time we think a teacher would have to spend if they 


were just indicating physical handicaps, and language 


which is, it might take fifteen minutes just to go 


around and count up in class. And if they had to 
do race it might take fifteen minutes more. But 
it certainly wouldn't take half the day, and as 
far as we would like to argue, this information 

is reasonable and that it's not a burden since 
these schools don't have to do anything else other 
than fill out these special compliance reports. 

THE COURT: This is the elementary schools? 

THE WITNESS: Yes. 

There is one thing that's more complicated 
on the junior high schools. 

THE COURT: Let's stay with the elementary 
schools for a while. 

Regardless of why, the fact still remains 
that the Board does not keep records on suspensions, 
and on its disciplinaryacts, by race and physical 
handicaps? 

MR. VIGILANTE: Not to my knowledge. 

THE COURT: If in fact the issue here is not 


the issue of where it gets the information, that it 
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would be oppressive if the information is not in 
the Central Board; then we will take that into 
consideration. 
“MR. CARO: That the Central Board were to 
keep this information by this category in their own 
administrative files. 


THE COURT: In their administrative offices, 


If the position the City is raising is the oppress- 


ive nature of this report, md part of their burden 
in completing the report is dué to their failure 
to comply with instructions, okay, we'll take it 
into consideration. We have the situation as it 
presently exists regardless of who's at fault, and 
the question the Court still has to consider is 
whether the hardship would be imposed on the school 
children as well as the schools, or whether there 
would be a necessity for a suspension of school 
work for a half day in order to obtain this inform- 
ation, regardless of whether the underlying condi- 
tion was caused through the Board's fault or not 
through the Board's fault. The question is whether 
there would be oppression, 

THE WITNESS: We would like to assert that 


they would not have to take off a half day because 
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if a classroom teacher doesn't have any suspensions 
in *er class she only has to indicate phvsical 
handicap an@ background. ~* 

THE COURT: Are you in a position to tell me 


what proportion of the classes have suspensions 


involved? In other words, would they be only an 


insignificant number of classes with suspensions, 
or would they be a very large number of classes 
with suspensions? 

THE WITNESS: I de; . know. 

MS. KUDER: The City is gqoince to present a 
case as to the necessity for declaring a one-half 
clerical day. And we have Mr. Vigilante, and Miss 
May, and perhaps a principal, because Miss Thomson 
said she's not really familiar with how we're going 
to acquire the data. And we're going to tell you 
how we're going to have to acquire the data and 
what that means in terms of time. 

THE WITNESS: We analyzed each, yes. 

THE COURT: In other words, this might be 
controvertible by the City's efforts? 

THE WITNESS: In a case where we know each 
classroom teacher is going to have to give this 


information here, all that information, the burden 


Thomson - dirsc* 
goesn't fall on every single classroom teacher. 

Ms), KUDER: And I think part of the city's 
proof is going to be that a great deal of that will 
of necessity reyuire werk on the part of classroom 
teachers, because they “uve the only ones who will 
know it. Andl believe you may be referring to some 
questions involving principals’ estimates. It is 
my knowledge that principals don't like to sign 
forms where they involve estimates off the top of 
their head. And we'll be bringing in witnesses 
who will say that these forms will be back to the 
teachers; that if they've got to sign the form and 
they understand it is a very important form, they 
wouldn't want to sign that form unless the informa- 
tion is accurate, and they are going to go back to 

teachers. 

THE WITNESS: There is another point that 
is significant. This has been going on for four 
years. There isn't a burden out of necessity to 
be imposed on the schools, because this is a com- 
prehensive in-depth investigation, and this is the 
culmination of the investigation. SO that these 


schools have not been required to provide any 


information cut of the ordinary until this particula 
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form. 


We took everything that the Boare had ob- 


tained. We took all the things in red, we exempted 
the sample schools, and we're saying that we've made 
it reasonable. 

THE COURT: Can I just ask something? It may 
be a fairly dumb question, but is there any reagon 
why the survey could not be conducted if some of 
these racial and possibly physical circumstances 
would be apparent to a person even other than a 
teacher who would come in and look at the class? 

Is there any reason why the Government itself, 
you said you were going to make ten people available, 
is there any reason why those ten people couldn't 
come in and make a visual survey? 

MR. CARO: I guess if the City had requested 
that in February, there may have been enough time in 
itially. We've been over this quite a few times 
with Martin Gerry, the director of the office, who 
was known to the Department officials as the of fi- 
cial, the person whom the Secret 
to make the decision as to what data will be col- 
lected, and he has determined that in his view 


this is reasonable. And he has talked to Chancellor 
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Anker about it. So this is the final decision that 
OCR reached about what information is required. 


If you contrast this information with that 


pile of information over -nere that the sample 


schools are required to fill out, this is really a 
very small amount. 

MS. KUDER: This in comparison with the in- 
depth six -- 

THE WITNESS: The six sample schools. 

There is one part of the chart on the next 
page called “Junior High, Intermediate Schools," 
where it says in Question 24 to Question 25, and 
then on the next page on high schools there are 
two more questions. They were left out on this 
type chart, but the teacher has to determine reading 
scores related to race of the students in the class, 
and we would assert that that would take a great 
deal more time. So certain select teachers might 
have to do that. It's just in the junior highs. 

We limited it to 24 and 25. The teachers of 
students in the higher grades in the junior high 
schools we estimate would have to spend at least 
an hour and a half relating the reading scores to 


tie race of students. But we should point out that 
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in the high schools we did eliminate those questions. 
THE COURT: Reading levels should be on forms 
that are in the possession of the Board of Educa- 
tion, shouldn't they? 
THE WITNESS: They are not related to race. 
THE COURT: I'm not a statistician, but 
would a different approach possibly obviate a lot 
of difficulty classroom rosters could be made up 
indicating racial, ethnic background, language 
background, physical handicap, and then the material 
that's in the possession of the Central Board, or 
the principal's office, could be compared to the 
list made of students by racial and ethnic back- 
ground with physical handicap, et cetera? This is 
a question I'm directing to the City. Could the 
City not make a list of students in a teacher's 
charge listing them by racial and ethnic background, 


which physical handicaps, and by the language back- 


ground, and then that material be turned over either 


to the principal's office, or the Board of Education, 


where these other materials, where the other specific 
questions,might be available? 
In other words, I'm not a statistician, but 


would that not save everybody a lot of aggravation 
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and do away with the need for extensive questioning 
and answering by the teachers? 

MR. CARO: The only thing, I'll indicate that 
the Federal Government in this regard has just asked 
the Board to provide us information, and we've never 
indicated a preference for one mechanism over another. 

THE COURT: But, in other words, the Government 
would have no objections to that? 

MR. CARO: No. 

THE WITNESS: We're only talking about one gra 
in the City that's required to do this particular 
question. 

MR. VIGILANTE: It would not he possible, your 
Honor. In my current understanding of City's regulatijons 
to indicate any individual child's ethnicity, it has 
not been a practice of the school system ever. And 
in surveys conducted I've observed that it's information 
only gathered in sections, and I know simply for all 
matters by class, and general records, by grade in 
schools. There may be some problems in terms of City]’ 


policy, Board policy, I mean. But I know the question 


has arisen in the past as to why New York City does 


not collect ethnic information by pupil. 


THE COURT: But on the other hand, in any 
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application in any of these questions the City is not 
objecting on the grounds they want to obtain the 
anonymity of racial background of stuaenkat 

MR. VIGILANTE: Only in aggregate, individually 
that a child not be identified by ethnic groups. 

THE COURT: We don't want to say John Smith of 
this background. 

MS. KUDER: Right. 

MR. CARO: I'd just like to clarify how informa 
tion by pupil will be stored by the Government. 

THE WITNESS: We're not collecting any individual 
data on students here. 

MR. VIGILANTE: I was “ust referring to your 
suggestion. 

THE COURT: The principals could list all of th 
reading scores by name, and give it to the teacher. 


On the other hand, a teacher would have to make certai 


sugjective judgments on racial ethnic background. 


What category is ethnic background? 

MR. VIGILANTE: There are six categories that 
both we and the Federal Government used. 

THE COURT: In other words, you feel these are 
fairly objective? 


THE WITNESS: This part is already collected 
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anway. They've already done this in the blue. 


MR. VIGILANTE: Again, by summary, it's been 
identified and collacted by classroom summary form. 

THE COURT: Is it contemplated that each teache 
for each class will get a set of forms? 

MR. VIGILANTE: We have been preparing work 
sheets similar to this form which would change a blank 
space to a space, so if the teacher wanted to fill out 
one item, let's say "dropouts" then it's ~ue of the 
exhibits that they are referring to, special instructipns 
that we provided with the circulars and it shows a 
sample blank form which the district chooses could 
duplicate and distribute to its classroom teachers. 

The implication, perhaps, is that there would 
be one of those forms. In fact, there would be forms 
some teachers in certain grades would get more than 
others, because, again, virtually every question being 
asked called for the same kinds of data, ethnicity, 
background. So whether the question be comparing a 
classroom register, reading level, suspension, dropouts, 
the information would have to be obtained for each of 
those in break in class time. So if a particular 
teacher were being asked questions on both reading, 


retardation, dropouts, suspension, then a teacher would 
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have to fill that out during her free time. And 


generally the nformation would come in three different 
ways. Some of it would be provided from the child's 
record card. Then each teacher could mentally read th 
score, so and so. 

THE COURT: But the teachers don't have to make 
an identification on a student by student basis no 
matter how you approach the problem? 

MR. But it‘s not to be put down, and 
you may want to get somebodyto indicate the Board's 
policy on that. The judges have been very clear in 
terms of pegging the child. 

THE COURT: For a brief moment the teacher is 
going tc have to peg that child. 

MR. VIGILANTE: Some may not. 

THE COURT: Would there be any great difficulty 
in creating a temporary file which would be made not 
permanent and with adequate safeguards afterwards? 

MR. VIGILANTE: I think we have. 

THE COURT: In other words, the issue that we' 
addressing ourselves to now is whether there would be 
an enormous burden on the teacher, and on the Board o 
Education of New York City, and if there is a mechani 


for solving that problem I take it the City would be 
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perfectly content to comply; is that a fair statement? 
MS. KUDER: If we saw the end result. 
THE COURT: In other words, your bottom line is 
that you are going to have to close the school, or you 
know, almost a million dollars in expenses, and if 


there was some way you could comply without doing 


violence to some other principal such as permanently 


characterizing somebody as being Hispanic, not of Sout 
Sea Island origin, you would be more than glad to 
comply if there were no unusual expense? 

MS. KUDER: Unusual expense and unusual burden. 

THE COURT: You are thinking in terms of closin 
the schools in terms at a very crucial time in the yea 

MS. KUDER: Yes, that's my understanding. 

MS. MAY: In other words, your suggestion is 
very well put, but what I see is a problem that wouldn' 
gave the teacher very much trouble at all. She would 
simply be putting that information on one large sheet 
of paper and not even doing the final step instead of 
perhaps filling out three data collection forms? 
Honestly, I don't see any difference. And the individupl 
teacher would still have to go to each child's reading 
record card, note the reading score, categorize the 


child according to ethnicity and language dominance. 
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She'd be the doing the same exact categorization and 
record referral work. The only difference would be 
that she wouldn't do the final step, that is, entering 
on the data collection form. She'd instead have a 
long list as a result of doing ali that work. 

THE COURT: What I have in mind would be for 
each teacher to make a temporary, and even we'll do 
on rice paper for it to be eaten afterwards, a list 
of all the students in her charge as to category, clasB, 
at the top of the page. 

The particular data wanted of the HEW is some 


place in the central school records or the records of 


the individual schools, is that correct? Would the 


referral], of that list to the principal's office where 
some clerk in the school can apply it to these 
questionnaires and a list be supplied, would that not 
save the teacher time and permit the schools to functipn? 
MS. MAY: The answer is no, because they would 
still have to do the same. In other words, if you 
have pupils John Smith through Alice Adams and for eac 
one of those you have to provide, for example, for a 


third grade teacher, a reading score end ethnic 


charaeterization, language dominance, and yes or no o 


physical handicaps, in order to respond to one of tho 
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items you would have done the same amount of work tha 
would have been required if you had done it the way 
in which he had planned to collect this data. I 
understand exactly what you are suggesting, and I wasni't 
objecting on the confidential aspect, but the fact is 


it really doesn't cut out any of the teacher work. 


It's just a different way of organizing it, and plus 


it gives a tremendous burden to the central administrator 
and his assistant in any particular school. I under- 
stand exactly. 

MR. CARO: Your Honor, I was vwndering, for 
clarity purposes perhaps we would interrupt Miss 
Thomson's testimony, take some previous testimony of 
another witness? 

THE COURT: And she's subject to recall, okay. 

NILODA KOENIG, after having been duly sworn by 
the Clerk of the Court, was examined and testified as 
follows: 

DIRECT EXAMINATION 

BY MR. CARO: 

Q Please state your name? 


A Nilda Koenig. 


(Continued on next page) 
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Spell it? 
N-i-l-d-a K-o-e-n-i-g. 

Q And what is your position? 

A I'm Chief of Elementary and Secondary Division 
of the Office of Civil Rights of Region 2, and I'm also 
Project Director of the New York City Review. 

where is Region 2 located? 
Office of Civil Rights at 26 Federal Plaza. 
However, the New York City Elementary and 
Secondary Divison Project is number One World Trade Center, 
Room 1963. And how long have you been with the Office of 
Civil Rights? 

A With the Office of Civil Rights for seven years, 

seven and a half years. 


Q And during that period have you had occasion to 


assist school administrative personnel, and teachers, in 


answreing, or filling out questionnaires, or reports, or 
surveys? 

A I have. I have also filled it out in a school 
district. 

Q Are you familiar with the special compliance 
reports? 

A Yes. 


Q Have you had experience in assisting administra- 
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tion officials, or teachers in filling out reports which were 
more general and less specific than the special compliance 
reports? 

A Yes. 
Q And have you had similar experience in assistin 


administration officials, and teachers, in filling out repor 


o 
{ 


waich were more specific and demanded more information than 
the special compliance reports? 

A Yes. 

Q And could you describe the various accommodatiogs 
that were made by various schools when these types of forms 
had to be filled out? 

A All of them? 

Q Just some examples, just what were the typical 
ways that they did 4&7 

A For instance, in collecting suspension infor- 
mation in a high school there is a centrai file at the offic 
of the principal in which I can look at all the files, taki 


names and the classes, and then go to the specific teacher 


to get the race and ethnicity. This did not take long, and 


it was a high school. 


THE COURT: Can you tell me are you talking in 
your experience with a particular high school? 


NESS: Yes, these are specific high schools. 
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THE COURT: Would you be in a position to tell 
me about how many suspensions the New York City school 
system would have in a typical year? In other words, 
would it be a significantly large number? 

THE WITNESS: I wouldn't know exactly how many. 
I could get that information. 

THE COURT: You've seen the records at particu- 
lar high schools? 

THE WITNESS: Yes. 

THE COURT: And can you tell m2 how many suspen- 
sions there were, or the largest number of suspensions 
that you've ever seen within a particular year in a 
high school? 

THE WITNESS: I really don't remember. Ihave it 

office. 

THE COURT: Ten, fifteen, less? 

THE WITNESS: It would be, I guess. 

THE COURT: Significantly larger? 

THE WITNESS: No, thirty maybe. 


THE COURT: The reason I'm asking these question 


is to see if this particular issue is anything of sub- 


stance, or whether it's an isolated case. 
Would you be in a position to comment on that 


during the presentation of your case? In other words, 
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Mr. Vigilante seems to have indicated some difficulties 
in getting the appropriate records in connection with 
suspensions, and I was wondering if there was a signi- 
ficant number of suspensions, or whether there would be 
just a few isolated cases. But I wouldn't impose an 
undue burden. 

MISS KUDER: I think Mr. Vigilante used the sus- 
pensions just as an example. 

THE COURT: Of one of many types of special 
problems? 

In other words, you're telling me that while sus 
pensions in and of themselves might not be significant 
cause for study or research, it's just one of several 


things that you've accumulated? 


MR. VIGILANTE: Fifteen minutes here, a half 


hour there, that would add up to roughly three and a 

half hours. 

Q In assisting teachers to fill out certain infor- 
mation forms couid you tell just the various mechanisms school 
have employed to allow teachers to fil? out the forms? 

A In terms of the schedules? 

Q You can refer to anything that you'd like. 


A In terms of schedules which are the questionnaireg, 


Specific questionnaires -- 
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THE COURT: What exhibit number? 
THE WITNESS: The one in the samples. 

A (continuing) -- different districts have used 
different ways. The superintendants of different districts 
have used different ways. For instance, in one district the 
superintendant requested that we get the information after 
three o'clock, which we have done. The teachers filled it 
after three o'clock, and we got the information after three 


o'clock. 


In other districts the superintendants have said that 


the teachers have to fill it out and have not given them any 


time, but we have given enough time, like, four weeks, in 
order to get it back. 

In other districts they have asked or encouraged to use 
the prep periods to fill it out. 

However, it's our experience, and we time them in the 
office, that although they look very big it took like twenty 
minutes, from twenty minutes to an hour and a half, depending 
on the teacher. 

MISS KUDER: Excuse me, you are talking about th 
special review? 

THE COURT: But the questions were substantially 
the same? 


MR. CARO: They are more. Far more specific. 
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THE COURT: And you are saying that a typical 
teacher would be engaged in completing the questionnaire, 
you felt that her time would be twenty minutes per 
teacher? 

THE WITNESS: From twenty minutes to an hour an 
a half. 

THE COURT: In other words, no teacher took mor 
than an hour and a half? 

THE WITNESS: That is correct. 

THE COURT: And what would be the typical 
teacher time? 

THE WITNESS: The average? 

THE COURT: Not the average, the one that occuryed 
most often. In other words, the median. 

THE WITNESS: I wouldn't know, because I would 
have to know everybody. 
Q But from your own experience? 
A I would say about 45 minutes, maybe, or some- 

thing like that at the most. 

THE COURT: Okay. 

Q Do you know whether in those instances where 


teachers were asked to fill out forms after three o'clock 


whether or not any overtime pay was paid? 


A No overtime was paid. And jist the superinten- 
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dant made the decision that they should fill it after three 
o'clock. 

THE COURT: Did you say twenty minutes to an 
hour and a half, the average being forty-five? 
THE WITNESS: Forty-five. 
MR. CARO: I think the Court will note the mater 
ial here. They are described in Mr. Gerry's affidavit. 
Some are very detailed. 
THE WITNESS: It is far more detailed. 
MR. CARO: No further questions. 
THE COURT: Do you want to cross examine? 
MISS KUDER: Not at this point in time. 
THE COURT: Are you reserving? 
MISS KUDER: I would like to reserve my right. 
THE COURT: In other words, you might like to 
cross examine on the area covered by this witness. 
Lucy THOMSON , having been previously sworn by th 
Court, was examined and testified further as follows: 
DIRECT EXAMINATION BY 


MR. CARO: 


Q Miss Thomson, just one point of clarification o 


the special compliance reports in their information, how man 


questions concern or seek information other than demographic 


data? 
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A Well, we showed the questions one through eight- 
een concern demographic data on classes. 

THE COURT: You are referring to the elementary 
school page? 
THE WITNESS: Yes. 

A (continuing) We pointed out that there are two 
sets of teachers that fill out information also on reading 
scores of the students. Then the rest of the information 
if you look carefully at the form you will see that there are 
two questions, 20 and 21, and 24 and 25; they have to do with 
demotions and suspensions, that data as Mr. Vigilante also 
pointed out concerns connecting this information with demo- 
graphic data. 

But then the next set of questions on the next 
page concerns simple questions for the principal to answer. 

THE COURT: Which question numbers? 

THE WITNESS: I'm on page 5. 


THE COURT: 26 to 32. 


THE WITNESS: That's how many hours certain 


kinds of classes are offered. 


THE COURT: And that would not impose on teache 


THE WITNESS: That is right. 


(continuing) The next set of questions concern 
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the language proficiency of staff and parent approval of 
staff. It's the Office of Civil Rights view that the princi- 
pal should already know this. So they should be able to: eat 
this from their records. 

Then the next set of quesions concerns some 
budget questions which we discussed. they would be filled 
out in the district offices probably. 

Then there are some questions on sex identifiable 
classes. That should be a pretty small number. 

THE COURT: When you say sex identifiable class¢s, 

you are thinking of home economics? 

THE WITNESS: or shop, yes. 

A (Continuing) Then there is a series of questions 
where the principal estimates how many students, estimates o 
language. 

THE COURT: How many children of other language$? 

But if you want an accurate record, and from what I've 
already heard from Mr. Vigilante the principal might 


not feel free to escimate because he might want to go 


closer to the scene, and that might involve an imposi- 


tion on teacher time. 
THE WITNESS: It's been our experience that 
these language groups exist in certain neighborhoods, 


and the principal knows he's in one of these neighbor 
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hoods, and not all of these are going to show up in 
every school. 

THE COURT: You are referring to questions 45 
and 46. 

THE WITNESS: So it's sort of common knowledge 
throughout the district, throughout the school system, 
where these children at least live. So it's not the 
principal that has to go and find out initially. 

THE COURT: In other words, if no ethnic records 
are being kept by the central board or in the school 


offices, the only person who would have the competence 


to answer question 45 as to Asian language dominance 


groups, and then you have to make a distinction between 
Chinese, Korean and Japanese; would this not be only 
within the competence of the teacher in the classroom? 
In other words, a school may cater to a particular con- 
centration of Koreans, but the principal would not be 
that knowledgable. 

MR. CARO: I guess it's our position that since 
as a matter of common knowledge the principal will know 
if there is a large group of Korean speaking people in 
the neighborhood. 

THE COURT: He may know the neighborhood compo- 


sition, but he might not know the school's composition. 
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THE WITNESS: As I understand the Low decision, 
a principal is required to know who serves the students 
whose primary languages are these languages. So it's 
OCR's position the principal is supposed to know whethe 
these children are in his school. The school district 
also did extensive testing of non-English-speaking 
children under the Aspira case. so I think there isa 
lot of information in the schools that would enable the 
principai to make a fairly accurate estimate of these 
very particular details of the language groups. 

MR. CARO: You might occasionally run into a 
principal, a newly appointed principal, who is unfamil- 
jar and who will have to get staff help. 

THE WITNESS: But they should be aware of the 
existence of these langages. 

A (Continuing) The final set of questions concerns 
the language fluency of staff, again, in question 50, which 
the principal should know, and this question is a principal- 


answered question. This question is being provided, questio 


55 is being provided by the central board, and question 53 


is a subjective evaluation of facilities in the school. So 
we would like to assert that other than the questions that 
we've been over that concern the classroom teachers, the res 


of the form is really quite reasonable. 
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THE COURT: In other words, the significant 
number of these questions were being asked only by the 
sample schools, not the area exempted out in green? 
This won't be answered with connection with this surve 
because they have been answered? I'm thinking in terms 
of Miss Koenig's statement of the time required. In 
other words the area patched out in green is the area 
put to the sample school districts, and essentially 
complied with, and you're not making the demand upon 
the City now to provide that information? 

MISS KUDER: Did you say demand? 

THE COURT: I was trying to fix something in my 
mind. If Miss Koenig's testimony is to be accepted 
that the most that it ever took a teacher to answer it 
was an hour and a half, and the median time involved 


was 45 minutes, I just wanted to have some idea of the 


proportion of the questionnaire that's going to be put 


to the teacher now so I can make some sort of ratifi- 
cation if that testimony is accepted. I was just intex- 
jecting and clarifying something out of turn. 
A (continuing) To summarize the first set of 
questions 1 through 18 concern the classroom teacher, and 
then possibly questions 19 through 25 that covld concern the 


classroom teachers. 
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THE COURT: This is in connection? 
THE WITNESS: Elementary schools. 

A (continuing) So that's our summary of the amoun 
of contact that the classroom teachers would actually have of 
this form. 

CC. . Miss Thomson, are you aware of any instances 
where there has been resistance to OCR collection of data? 

A Yes. The instances that I know about are the 
Council of Supervisors passed a resolution saying they would 
not give OCR racial and ethnic data. 

THE COURT: On supervisors or on students? 
THE WITNESS: It's students and staff. 

A (continuing) District 29, I think , recently 

passed a resolution saying they were going to refuse toa pro- 


vide racial and ethnic data. 


District 21 refused to provide it, and we had to 


litigate in that case you know about. 
So there has been widespread resistance in the 
city to the collection of this data. 

Q Based on the experience OCR has had in New York, 
elsewhere, would it be reasonable to delay collection of the 
data from the teachers until the last day of the school year? 

A I think that would be not practical at all, 


because for one thing there is over a thousand schools in New 
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York City, and to get every teacher to actually de it on the 
last day is unlikely. 
We've also been told by Mr. Vigilante that over 
50 schools in New York City have refused to fill out the basi 
educational system data that was requested several months ago 


and we've also had these instances which I just described, 


resistance to providing of the data. so I think it would 


be unrealistic to assume if we picked out a date at the end o 
the year it would actually be provided. 

THE COURT: You are basing that conclusion on th 

resistance you've already encountered? 

THE WITNESS: Yes. 

Q Could you state what the seasons in your view 
are which necessitate the special compliance reports to be 
completed this year? 

A Yes. The special compliance reviews are really 
the link to the final investigation. The investigation starte 
out based on complaints, and it's being narrowed as the inves- 
tigation has progressed. 

Most data was gathered for two years previous to 
this one. Then this year, as I described before, data was 
collected in six in-depth sample districts, and then the final 
data that we need is for all the rest of the schools in New 


York City. And if we don't get the data this year consistent 
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with the rest of the data that we collected in the six dis- 
tricts we'll have to do it again. 
THE COURT: In other words, it would completely 
destroy the usefulness of an expensive body of researc ? 
A (Cont'g) Also it's OCR‘s responsibility to 
come out with findings because people's complaints are wait- 
ing. We've been taking long enough as it is, and if we have 
to delay a year -- 
THE COURT: Is there any other intelligent 


way to approach these complaints without compliance 


with the special compliance questionnaire? 
THE WITNESS: The special compliance review 
is based on the complaints. 


THE COURT: Is there any way of isolating the 


information sought as to directing yourself more 


directly to the complaint? 


MR. CARO: My point is that -- I understand 


what the Court is driving at but I ask the Court to 
bear with us a little until Miss Thomson describes 
the classes of complaints that we have, and then the 
question will be able to be answered in a more 
comprehensible manner. 


BY MR. CARO (Cont'd): 


Q The remedial actions which, or potential 
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findings, which are now to be anticipated in late November, 
early December of '76, will that be based on this year's 
data? 

A Yes, it will be based on this year's data, and 
it will be based on other patterns of analysis which will 
be based on 1973, '74 data -- 1974, ‘75, and then the most 
specific data which is 1975, "76% 

Q So that they will show whether or not, poten~ 
tial violations have occurred, where and how long they've 
occurred, and how widespread they are? 

A Yes. 

THE COURT: But you don't have special com- 
pliance reports with regard to ‘73, ‘74? 

THE WITNESS: In 1973, '74, and '74-75, we 
have the bulk data sources which we identified and 
coliected, things already collected by either the 
Central Board or the State or the Central Government. 


Q Could you describe your recollection of the 


February 11, 1976 meeting between OCR and the City officials 


respecting the OMB clearance question? 

A The way I remember that meeting the people 
present were Mr. Vigilante, and Diane May, and Carol 
Campbell, and myself, and another person from OCR. I don't 


remember that you were there. I remember that there was an 


A-173 


Thomson - direct 104 
offhand remark made whether OMB clearance would be obtained. 
THE COURT: Who macGe the remark? 

THE WITNESS: I think it was Mr. Vigilante, 
about whether OMB clearance was to be obtained. 
THE COURT: I would, of course, strike "offhan 
remark" if I wanted to be hypertechnical. 
A (Cont'g) There was a remark made about whethe 
OMB clearance in the rest of the data collection instruments 
was being used in the six districts, and I think I said, 
no, we're not getting OMB clearance on any of these forms. 
Q What was Mr. Vigilante's reaction to that? 
A He didn't respond. 
THE COURT: Did he indicate wnere he had 
asked that question? 


THE WITNESS: No. 


THE COURT: Did he indicate that he was going 


to condition any clearance on the existence or non- 
existence of OMB clearance? 
THE WITNESS: No. 
THE COURT: In other words, you've given us 
the entire substance of the conversation? 
WITNESS: Yes. 
Q there any indication afterwards that the 


City would not fill out the form unless OMB clearance was 
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obtained? 
A No. 


Q Do you have any personal knowledge of a copy 


of the City's letter to the office, OMB office, being re- 


ceived by the Washington office? 
A No. 
The first indication that OCR had from the 
City that it would not fill out the forms was received when? 
Do you recall the first time when the City indicated that 
in one way or another it would not fill out the forms? 
A Yes. 
Q Are you familiar with Government's Exhibit 9? 
A Yes, I am. That is a letter from Dr. Gifford 
to Martin Gerry, dated May 3, 1976, indicating that he was 
not intending to fill out the forms, or at least he wanted 
further information from OCR about the OMB clearance process. 
ce) The City's objection to not going ahead and 
havin. the form filled out in that letter, was that based 
on the grounds that the forms did not have OMB clearance? 
A Yes. 
Q Please read the letter and see. 
(The witness complies.) 
YHE COURT: Could you repeat the question? 


Was the City's objection based on the grounds 
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that the special compliance reports wee not approved by OMB? 
THE COURT: I think the letter will speak 
for itself. 
MR. CARO: The point that I was trying to 
make, your Honor, if you read the letter a little, 
the gist of the letter is not objecting to the forms 
there as not having OMB clearance, because at that 
point OMB had already advised the City that they did 
not need elearance, and that the City's objection 
at that -< 
THE COURT: -- was based on the fact of specifi 
complaints. 
MS. KUDER: I would like to have the letter 
speak for itself, and have Dr. Gifford come. 
MR. CARO: We did try to get Mr. Gifford here 
and twice we tried to serve him with a subpoena and 
it was not accepted. 


THE COURT: Go on. 


Q Are you personally familiar with the complaints 


that OCR has with respect tu New York City's prblic school 
eystem? 


A Yes. 


Q Do they include the complaints received in 1972 
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and referred to in OCR's letter of July 18, 1972? 
A Yes, they do. 


Q Has OCR received complaints subsequent to that 


A Yes, OCR has received numerous complaints 
during the time. 

9 Including the current academic year, including 
the time of the conducting of the investigation? 

A Yes, sir. 

Q What type of allegations generally do the 
complaints make? 

A There are three different types of complaints. 
There are broad types of complaints which allege systemic 
discrimination against a particular class of clients pro- 
tected by OCR. And they tend. to identify New York city, 
and they tend to identify a particular problem. But they 
don't identify individual students or schools being involved 
in the discrimination. 


Then the next kind of complaints are allega- 


tions of specific types of discrimination where particular 


classes of students are jdentified and in most cases either 
a particular community school district is identified, and 
perhaps a particular school, but not particular individual 


students. 
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Then the final type of complaint is a complaint 
by an individual person, perhaps a parent, which may identify 
specific students, or one particular student. And they will 
outline a very specific type of discrimination which is being 
alleged. 

Q Are all the particular types of complaints 
susceptible to being identified in a statistical manner in 
the report by the information you are seeking? In other 
words, the information you are seeking, is that designed 
specifically to, shall we say, substantiate the widespread 
existence of a type of complaint that you‘ve heard? 

A Yes. 

Q The various allegations made in the complaint, 
have they ever been analyzed, or presented, in @ public 


document, the violations that are being examined, the 


nature generally? 


A A lot of the allegations are typical kinds of 
complaints which the office receives very often from a lot 
of different kinds of school districts. An obvious example 
is services to Puerto Rican students, and OCR has an issues-~- 
outline which overlaps quite a lot of the compluints it 
has received. 

Q Are you familiar with the Exhibit No. 14, 


Mr. Gerry's affidavit of 1976? 
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A Yes. 

Q In that affidavit was there a statement as to 
the area of investigation, the area of possible violations 
that were being examined in detail; was that presented in 
that affidavit? 

A Yes, it was. There are six issues that are 
outlined in that affidavit. 

MS. KUDER: Is this the affidavit of what 
date? 
MR. CARO: March 3rd. 

A (Cont'd) It oulines six areas which are 
specific areas of investigation. 

THE COURT: Could I just see this for a 
second? Do you want to examine that? 

MS. KUDER: I would like. to see that. 

THE COURT: This is Mr. Gerry's affidavit? 

MR. CARO: Yes. There are two of Mr. Gerry's 
affidavits. 

THE COURT: This is Exhibit 14? 

MR. CARO: He was describing the areas of 
examination. 

THE COURT: The specific complaints? 

MR. CARO: It wasn't described, the specific 


complaints, but these were geared to the areas 
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referred to in the complaints, as well as from the 
data. 

THE COURT: Yes. 

MS. KUDER: From the limited reading I've 
done so far, I would object to the characterization, 
I guess ,when you read what Mr. Gerry purports to 
be reporting here. 

THE COURT: Mr. Gerry is not testifying here. 
This is just more or less to understand this wit- 
ness' testimony as to whether or not they were 
addressing themselves to certain specific problem 
areas. 

MS. KUDER: But she can't speak for Mr. Gerry. 

MR. CARO: She's not speaking for Mr. Gerry. 


THE WITNESS: I'm saying thit I’m familiar 


THE COURT: They are just being labeled as 


issues without any judgment being made as to whether 


those issues are founded or not. In other words, 


the sort of issue that the statistical data is 
designed to reflect that can provide information 
that would substantiate or not substantiate. 

MS. KUDER: Is it the Court's understanding 


that you are going to get testimony as to the areas 
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that have come up because of specific complaints? 

THE COURT: Not the types of complaints 
coming across their desk and so forth without 
woather or not their complaints have been validated. 

MS. KUDER: But I'm not sure the areas out- 
lined here have anything to do with specific com- 
plaints at all. 

THE WITNESS: That's what we're talking about. 
These are areas of civil rights compliance interest 
to OCR. 

MS. KUDER: General compliance interest? 


MR. CARO: It's just more convenient for the 


Court and for counsel as an aid in understanding. 


THE COURT: I take it you are just trying 
to illustrate the information sought would indicate 
the compliance or noncompliance with six areas. 

MR. CARO: These were the general areas of 
investigation. 

MS. KUDER: As I understand it, these were 
areas of compliance or noncompliance in general, 
total, with all possible requirements of the Civil 
Rights Act, and not areas of compliance in terms -- 

THE COURT: They are fairly broad. 


MS. KUDER: Yes, compliance in general with 
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the Civil Rights Act. 
BY MR. CARO: 

fe) In your judgment and in OCR's estimation, if 
a particular complaint alleged a particular violation in a 
particular school were based on other data that OCR felt °° 
was typical, would OCR be investigating the possible exis- 
tence of that violation not in the district to which the 
complaint was directed but in other districts? 

A Yes, it would. 

Q Is it OCR's policy to keep complaints received 
confidential? 

A Yes, it is. 

Q Are there any circumstances, or at any point 
in time, in which the complaints are disposed of? 


A Well, OCR has a regulation, HEW has a regula- 


tion, and two sections of that regulation talk about keeping 


complaints confidential, 80.6(c) and 80.7 (e). 
MS. KUDER: I'm concerned about the witness 
testifying as to conclusions of law. 
MR. CARO: She is an attorney. She's refer- 
ring to where the statements are. 
MS. KUDER: What OCR's policy is is something 
different than what the law provides for. 


THE WITNESS: OCR's policy derives fromthese 
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two particular sections in the regulation. 
THE COURT: The witness is testifying as 


to what the OCR policy is. She's merely pointing 


out as a point of reference the regulation basis 


for the policy -- am I correct? And it is allowable, 

we're suggesting the regulation gives us a point 

of reference. 

A (Cont'g) OCR has had many cases where re- 
quests for complaints have been made and it is always seid 
that based on the regulation and also exemption seven of 
the Freedom of Information Act,that complaints cannot be 
disclosed. 

Q Would disclosure of the complaints, specific 
complaints, adversely affect ocR's investigatory efforts 
and law enforcement interests? 

THE COURT: I believe you're calling for a 
conclusion now. 

MR. CARO: I think under the cases we're 
required to state our reasons v .y we believe 
Exemption 7 should be applied. 

MS. KUDER: Is the witness going to give 
specific reasons? 

MR. CARO: She will give them related to the 


broad categories of complaints. 
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THE COURT: Where the disclosure of the 
complaint would prejudice the enforcement of the 
Civil Rights Act? 

MR. CARO: Yes. 

THE COUR™: I wonder if she is competent to 
give that, lawyer or nonlawyer, because this is one 
of the conclusions I might have to reach. 

MR. CARO: True, your Honor, but I think it 
is based on OCR's experience. 

THE COURT: Well, she can give me statistical 
data for it. She can testify from experience as to 
in what way the enforcement of the ct has been 
inhibited by the disclosure of the complainants, 
chapter and verse. That would be one thing, but 
to state a broad opinion would be objectionable. 


MR. CARO: What we'd do then, your Honor, is 


reserve the right in an in-camera inspection to 


take typical examples. 

THE COURT: And I take it an in-camera 
inspection would show the way disclosure would kill 
compliance, and the nature of that kill? 

MR. CARO: It would. 

THE COURT: So you are going on hyperbole 


when you are saying that the enforcement of the Act 
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would be prejudiced by enforcement of the complaint. 
You have no experience with the Act, shall we say, 


frustrated by disclosure of the complaint? 


THE WITNESS: OCR has never had to disclose 


the complaint. 

MR. CARO: It is made as a basis of OCR 
policy what they feel would be the adverse impact, 
or detrimental impact. 

MS. KUDER: I had a question in terms cf 
relevancy. Here we are talking about a specific 
type of disclosure New York City is asking for. 

I mean it's a very particular type of situation, 
and whatever your fears and conjectures are about 
the ramifications of disclosure they might be 
totally irrelevant because that is not the case in 
question here with respect to what New York City 
is asking for. 

THE COURT: I don't think the City has raised 
the Freedom of Information Act. They are now claim- 
ing that they are entitled to it, just in order to 
confront an accusation. 

MS. KUDER: In order to deal with an investi- 
gation pursuant to 80.7. 


THE COURT: I think we are all going pretty 
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far afield. I think the only issue at this hearing 
is whether the City would be presented with an undue 
burden in complying, and you are giving me the back- 
ground, and the purpose, just so we can put the 
nature of the survey in a proper frame of reference. 
But we're going to have to determine the need. 

MR. CARO: If we're going to proceed on the 
assumption that the City's request to obtain the 
complaints, specific copies of the complaints, is 
based on the understanding that the complaints are 
exempted, I'll be willing to then proceed in the 
presentation of the facts under that assumption. 

MS. KUDER: Exemption under what: the Freedom 


of Information Act? 


MR. CARO: Is it your position that you are 


entitled to see the specifics of the complaint, 


notwithstanding Exemption 7 applies? 

MS. KUDER: We're asking, we're askingfor 
specifics. I mean, Mr. Vigilante is prepared to 
testify as to how the investigation's disclosure of 
specifics would enable him to perhaps provide the 
data, responding to that complaint, in a much more 
limited and modified manner. 


THE COURT: Aren't the issues more properly 
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placed within that frame, number one, the Government 
is seeking to enjoin the Board of Education for 
noncompliance based on the irremediable harm that 
would occasion to the whole research project, or 
whether it is the students by the late compliance 


or noncomplia:ce by the City? 


MR. CARO: And to the victims of any iliegai | 
| 


discrimination. 

THE COURT: Of course. Well, the purpose of 
the Act is to protect the victims of any discrimina~ 
tion, and the City is seeking what is analagous 
to a protective order, or a subpoena or discovery, 


on the ground that compliance would be unduly 


nearing? 


MS. KUDER: Right now I think so. 


MR. CARO: I think yes, your Honor. f think 
that the City has directly asserted a right to see 
the information, and they are saying we're not 
satisfied with OMB's determination. 

THE COURT: No, the City is seeking, I believe, 
a protective order; in other words, on the basis 


that you are imposing an inordinate burden on the 
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City. The Government is claiming that that burden 
must be imposed, and now in order to vindicate the 
purposes of Civil Rights legislation. 

MR. CARO: But the reason why again -- 

THE COURT: I don't think the City is really 
claiming that they want to see the exact complaints 
except in the context of being in a position to 
comment on whether the Government is using too 


broad a shotgun approach; is that correct? 


MS. KUDER: That is correct. We are seeking 


a protective -- in essence, a protective order. 

THE COURT: And the operation invovled there 
would be some need to determine whether there is a 
rational connection between the information sought 
and the tatutory purpose to be accomplished. 

MR. CARO: I think what they are saying is 
something a little bit further too. I think what 
they are saying, again, is that they want to be 
able to make the judgment of whether the informa- 
tion sought in the special compliance reports is 
relevant and necessary to ascertain the existence 
of some very specific violations alleged in the 


complaints, which I'm claiming as a far narrower 


issue than just the bread relevancy test; and 
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Mr. Vigilante, I believe, here today has admitted 
that. 
MS. KUDER: We're seeking enough disclosure 
of specifics because we're not quibbling. We don't 
want to sit down and justify to the nth degree, and 


Mr. Vigilante feels that disclosure of specifics to 


a certain level will just enable him to comply 


reasonably. 

THE COURT: In other words, the city's posi- 
tion is that if it knew why it wanted the informa- 
tion it would carefully comply? 

MS. KUDER: The City's position is if we 
knew more directly why they wanted the information -~ 

THE COURT: -- you would more intelligently 
comply. 

MS. KUDER: Mr. Vigilante also feels if 
they had a certain complaint he feels he might 
know that you want information you haven't even 
asked for. But in order to address nygelf to it 
I would have to heve an intensive in-camera inspec- 
tion of the complaint. 

MR. CARO: But getting to the defendant's 
relief wovld perforate the burden for the City to 


comply. There is also raised an objection to their 
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being required to go forward even on a preliminary 
basis, their right to disclosure of the specifics 
of tie complaints. 

So I think the issue of whether or not they 
have a right to disclosure of specifics of the 
complaint is a part of this present controversy 
and has to be resolved now. 

MS. KUDER: We're asking for disclosure. 
We're saying that a protective order would be for 
more helpful disclosure than we've received to date. 
That's the nature of the request for a protective 
order, and why we feel that's the type of relief 
that would be given in a protective order in this 
case. That's what would afford protection against 
an unreasonabie burden. And we're not talking, the 
City isn't talking about the Freedom of Information 
Act. 

THE COURT: In other words, if the informa- 


tion could be made available to you under the 


exemption, then you are not entitled to it on any 


theory. 
MS. KUDER: Under 45KFR which says -- 
THE COURT: One is a federal regulation and 


one is a statutory regulation. Wouldn't Exemption 7 
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supersede any implied language that vou find in 45CFR? 

MS. KUDER: Perhaps I‘d have to answer that 
question Monday. 

THE COURT: In other words, if you are not 
entitled to it under an exemption in the Freedom of 
Information Act, there is nothing in the 40-plus 
federal regulation that is going to entitle you to it. 
In other words, if there would be a rational way for 
the City to obtain that information without undue 
oppression, to be quite frank, the Government is going 
to get it. In other words, I mean, I haven't made 
any findings yet, because you haven't cross-examined 
or presented your own evidence. But maybe I shouldn't 
say that now, but my own inclination now in my report 
to Judge Weinstein, of course, it is going to be his 
decision, not mine, is that in the event that if I 
find that no undue burden is going to be placed on 


the City in the gathering of this information, I'm 


going to recommend to Judge Weinstein that the City 


be directed to provide the information. 

In other words, if you are talking in terms of 
a half day of teacher time, if that is not quite what 
is going to be required, if it's 25 to 40 minutes of 


teacher time, then I think we're in a different, you 
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xnow, then I'd see the problem somewhat different 
than the way you present it. 

MS. KUDER: I think we both see the problem 
ir; the same light now, I think. 


THE COURT: In other words, let me just ask 


you a few questions. You recognize that the Govern- 


ment would be entitled to a general compliance in- 
formation, is that correct, because they have pro~ 
vided the funds to the Board of Education, and they 
are entitled to make compliance reviews? 

MS. KUDER: To make compliance reviews, yes. 

THE COURT: And if a compliance review could 
be conducted in a manner that would not place an 
undue financial strain on the City of New York, or 
the students and teachers of the school system, you 
would have no objection to complying because you 
recognize your obligation to comply? 

MS. KUDER: Except that we have an obligation 
to comply in terms of general compliance reviews, 
with general compliance reviews which have gone to 
OMB and have been scrutinized in terms of burden 
placed on the City. 

THE COURT: You are saying now in order to 


avoid undue burden on you you would be entitled to 
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an OMB clearance? 

MS. KUDER: Yes, OMB clearance would protect. 
If there would be a general compliance review it 
would be to OMB clearance. 

THE COURT: Assuming hypothetically, forgetting 
about the facts of this case, assuming the City were 
asked to give certain compliance data, and that 
compliance data would take one minute per teacher 
in the New York City school system, would yeu have 
any objection to complying with that data request? 

MS. KUDER: I don't think so. 

THE COURT: So it all boils down to the amount 
of time? 

MS. KUDER: Yes, it's clearly the concern of 
the Board of Education. The concern here is the 
burden. 

THE COURT: And you are not imposing any claim 
based on the Government's non-entitlement to that 
information except that it places an undue strain 
upon the City: is that correct, or the Board? 


MS. KUDER: Except if it turns out to be 


something other than a specific investigation of 


specific complaints. Assuming that it's a specific 


investigation of specific complaints and then we're 


Thomson - direct 12° 4 
saying that an undue burden would be our objection. 

THE COURT: In other words, the same one~- 
minute questionnaire, goinc back to my simple one- 
minute questionnaire, that one-minute questionnaire 
would become oppressive because it goes to can 
complaints where it would not be oppressive. Why? 

MS. KUDER: A one-minute questionnaire I do 
not think would be oppressive. 

THE COURT: So I think the issue we would best 
address ourselves to is, is the burden placed upon 
the City minimal? The City, I take it, has proof 
to offer that it would not be so. If wonder if we 
are going too far afield in view of the fact that 
the City has taken the position on the rec_.d now 
that the gravamen of their objection is oppression 
and not your entitlement to the information. They 
are not going to question your right to cull the 
information. 

MR. CARO: But they did raise a second objec- 
tion which if you read the papers even comes across 
as their main objection. 

They have just indicated if it were rot 


oppressive they would not be concerned that the 


requests were generated by specific allegations of 
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violations as opposed to general compliance informa- 


tion. 

Again, it comes down to the fact that if its 
an investigation of specific complaints as well as 
other violations and they find that out, what made 
compliance with this oppressive, when before they 
found out that complaints existed which our argument 
was they always knew it existed, and that was the 
reason for the entire compliance examination, what 
makes it oppressive now. 

Their position in February when they agreed 
to a schedule was not that it wasn't oppressive. 
All of a sudden it's become oppressive. Their main 
objection, and I think it is correctly stated in 
their papers, is that they are saying they have a 
right to get a hold of specific allegations in the 
complaint and make that judgment. 

If they are withdrawing that then, perhaps ~~ 

THR COURT: I don't think they are quite 
withdrawing that. I believe the City's position is 
now that since you've decided to have a shotgun 
approach and ask what in their opinion are a lot of 
detailed and perhaps unnecessary questions that 


had they known, had they been told the nature of the 
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complaint, they might have some suggestion for even 
compressing the information you need, or even expand- 
ing it; am I correct? 

MS. KUDER: Yes. 

MR. CARO: That doesn't render the investiga- 
tion oppressive. What I'm saying is the amount of 
time taken out to fill these forms last February or 
this month is unchanged. That's a constant. What 
has changed is that first they tried to avoid filling 
them out by raising the OMB clearance. They sent 
the forms in, OMB examined the forms in detail. 

THE COURT: OMB did examine the forms? 

MR. CARO: Yes, the forms were sent to OMB. 
OMB said they were exempt. HEW's position is that 
any of the forms that were given out as part of the 
special compliance examination, other than the 101s 
within the investigatory examination that OMB was 
talking about. 

MS. KUDER: Wait. OMB said the use of these 
forms in other cities would require OM3 approval. 

MR. CARO: Here is part of the problem. We 
have testimony that establishes that that statement 
in OMB's letter was made without HEW submitting any 


of the special compliance reports for other cities 
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that were being developed through OMB. These reports 
were never shown to any of the other cities. I don't 
know the place that statement was made. It's a gra- 
tuitous remark. I don't have the record, I can't make 
any judgment as an assistant United States attorney 
on behalf of the United States whether OMB in my 
opinion went beyond the record, whether it was just 
what it was talking ahout. I have no ground to make 
that judgment. 

And gain, it is our position that OMB's deter- 
mination is not properly challengeable on this proceed 
ing. If they object to OMB's determination there are 
procedures in the Federal Report Act to pursue before 
OMB. To myknowledge it hasn't been pursued. They 


haven't tried to enjoin OMB here. So as far as 


we're concerned OMB's determination that the special 


compliance reports are excluded from the mandate 
of getting ayproval is binding on this Court and on 
the parties. 

If you want totreach it, the entire compliance 
examination was an investigation, initially an in- 
vestigation of possible violations of law which were 


alleged in the complaints, which were then begun to 
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be substantiated by preliminary data included, which 
may have shown the existence of other possible vio- 
lations related or unrelated. 

How do you then separate cut and say, well, 
yes, 24 relates 90 per cent to allegations in 30 
per cent of the comp).aints and 10 to the data, and 
therefore we need OMB clearance of 10 per cent of 
Question 24? How do you do that? The Government 
can't operate that way. 

MS. KUDER: The City has been told, it came 
to our attention in April that this form is being 
used in pursuit of the specific investigation of 


specific complaints. Concern at that time caused 


us to delay distribution of the resort, and concerns 


also on the part of the Office of Educational 
Statistics were "If that's what you want, let's 
help. I've cooperated with you before. 

THE COURT: Had you distributed the records 
earlier would it have been less of a burden to comply 


MS. KUDER: In terms of taking one-half day's 


MR. VIGILANTE: The time would have been 
there. The question remains, you could say, well, 


we had a month to do it, it would have been better, 
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but our experience has been that even when you give 
schools, let's say, in a survey like this, you give 
a month to do the survey, that the very nature of 
the survey, that is administrative, it would be done 
when everybody is there, that it could be controlled 
and there are two days to draw districts together 
with teachers and staff of that school are directed 
as to the questions there because of a great involve- 
ment in the collection; but it's hard to arque. We 
have testimony as to our experience in the last two 
previous years’ surveys. 


THE COURT: Have you ever conducted surveys 


that would give you some basis to appreciate the 


amount of time? 

MR. VIGILANTE: Oh, yes. 

THE COURT: Off the record. 

(Discussion held off the record.) 

THE COURT: Let me say the matter is adjourned 
to Monday, May 24, at 10:30 a.m. Thank you all. 


(Time noted: 5:35 p.m.) 
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' - against - 
| THE BOARD OF EDUCATION OF THE 
\CITY OF NEW YORK, et al., 
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Because of the need to give expedited. consideration to 1875S 


Lee 


atu yee 


iplaintiff's application for a preliminary an? permanent ABee, 


~ € Bd 


Junethon, with the consent of the parties, the Hon. ¥ Be ey? 
Sst 


‘Weinstein, United States District Judge, appointed: the under -if: 


es 


signed United States Magistrate pursuant to 28 U. 5. Ce 3636 Seed 
‘and in accordance with Rule 53, Fed. R. Civ. P.; to act ABs er 
|a Special Master in this matter, to conduct a hearing and to 


|report to the Court the Special Master's proposed eta of” 


lenct and conclusions of law. Accordingly, a hearing .was held. 


May 24, 1976. Extensive argument was also heard;on;bhoth Ppmeen, fj 


‘on May 10, 1976, to obtain injunctive relief requ ing thes iif, 
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Show Cause why a preliminary and permanent injunction should |x"! 
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not be granted, hearings were held before the Hon. J. B. thre 
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on May 21, 1976, and further proceedings were conducted on, 
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SUMMARY OF THE CONTROVERSY 


This action was initisced by the United States of America » 


‘defendants to timely provide the office for Civil Rights | o£. 
the Department of Health, Education and Welfare ("OCR") the, 


information sought in certain documents, i.e., Special Com= i) . 
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ehigeae Reports, and EEO-5 Forms. 1/ Pursuant to an Order. Ce 
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Weinstein on May 13, 1976 and May 17, 1976. Although defendants 
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opposed the Government's application, defendants ‘on May Bh Pe “1976 


voluntarily began to distribute the Special Compliance italien. 


I7 No objection was raised to the timely completion and 


submission of the EEO-5 Forms. 


to the district offices of the local community sct.ool boards. 
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a protective order. Defendants also argued that, to the extent. 


\the Special Compliance Reporte sought information not relevant 
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to the investigation of these viclations, the Special Con-. ‘jt 


ye 9 
‘pliance Reports required the approval of the Director of the .: 


Office of Management and Budget under the Federal Reports . Act 
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$ acy < 
se Ee 


POR PE? KOR IRS A 


Special Compliance Reports were exempt from the provisions of 
the Pederal Reports Act of 1942 because the repctrts were part 
of OCR's investigation of complaints alleging possible 


af 

27 Upon inquiry by defendants, OMB had determined that the. we t 
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violations of law. | 
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se ei Pot 
1 the Government's right to obtain the information sought] AAS 


; The Government claimed that Exemption 7 of the ‘Preedon. oe: 
4 ‘of Information Act, 5 U.S.C. §552(b) (7) (A)-(E),° protested’ * a 
dl © | exon disclosure the specific allegations of: ‘the’ complaints and. mt 


| further that defendants were not entitled | ‘to: ascertain what 


renege : 


Bt 
ed Ss 


‘information was relevant to the investigation, but: ‘only whether” 


se atte se 


3 ' the subject matters under investigation were matters within ae 
7 OCR’ s scope of responsibilities. The Government also, conteaded + 
+. that the question of OMB approval was not properly before’ ey ; 
7 the Court, and alternatively that the Speciiii Compliance: ; aco 
: ‘Reports did not require OMB approval since the sian disiemnee vore.part 
as 6 of OCR's formal investigation of possible violations: of taw'and, 
: that, even if approval were needed, failure to obtain’ one") aS 
. approval did not relieve defendants of their obligation te oa 
: ‘supply the information sought. ae Soa a 
Defendants further represented that should it be' found? ; | 
‘that they are required to complet« the Special’ Compliance i 1 7 
Reports, they preferred to do so now rather than to have adi a 
@ 


do it during the next academic year. Also defendants volantaril 
began to distribute the Special Compliance Reports tc the local | 
districts on May 17, 1976, for completion and return = the 
defeniant Board's Office of Educational Statistics by Sune: 1é, 


1976, 
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| On May 21, 1976, testimony 3/ was taken: and evidence a, 

Sh a Nt 


| was received and arguments were heard.: On May ° 24, 1976, it 
was determined in conference with counsel, at ‘which profésra” 
o proof were made, that the controversy could be'resolved ° . 
| upon an in-camera inspection of the complaints ta ceed) 
‘the relevance of the information sought. in the. Cees cons | 


| 


ipliance Reports. 4/ oe a dee ia 
| FINDINGS OF FACT ee 
1. Defendants herein have cooperated fully’ with ali ae 


‘phases of the Government's in-depth compliance: examination of. 


‘the public school system of the City of New. York 80. far as. wht 3B 


*. ¥ 


ithe evidence before the Special Master shows. ° ‘AS further! * 

‘evidence of their good faith, after the initiation: ‘of this} oh 

javeror defendants voluntarily undertook the aietribution of | Pe waa 
‘ ¥ 


the Special Compliance Reports and have taken other measures, 


for their completion and return to OCR before the ood ‘of pha 


the iste 


eohoot year. OCR on its part has been sensitive: to the needs. 


ar 


tie. § 


of the City and has attempted as far as reaaojably possible yi 


to reduce the burdens of the study. yn te a 


37 Testimony was given principally by the Government! 8 wit 
nesses, but at certain points, the testimony of —eer 
witnesses was also taken. 


4/ The Government objected to an in-camera inspection for enie’ 
purpose, contending that the inquiry was Iimited to ascertaining 
whethex OCR was investigating matters werner its meneeye 
authority. 
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2. It was uncontested that euciinitin seein an : § ag 
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Assurance of Compliance and have continued co receive ay 
’ “ce Tint ca. ? 
; substantial Federal financial assistance. , oe 
i £248, So eae 


> ' 3. An in-depth compliance examination of the = public 


™“e 


school system was initiated in 1972. At the time ‘ocr ndvisea 


oo3 


‘defendants of the existence of various complaints alleging ae ub 


violations of law respecting illegal discriminations on: the: : 
7h. ve +: oy ; 
grounds of race, color, ethnic origin, sex and handicaps Lit oat 
ct tena, ie 
‘in the NYC public school system. As part of this conprehensive, 


- 


and system wide investigation, data has been collected ‘from ee 


oar] 


various sources and certain schools were chosen to undergo a 
swe e ee Sines 8 


G individual on-site examinations. The Special Compliance Reports 


. 
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which are the subject of the present controversy, constitute, ‘the % 


‘final phase of this investigation and were designed to obtain gy i 
i er - : 
detailed information relevant. to ascertaining whether ‘certain’: eh 


‘ o. ushe ayy ae 
‘ 


violations of law existed. Ss decek 


4. Defendants first learned of the Special Compliance 


Reports in February 1975. Representatives of the defendants 


eek eee ae eee PDE UR WN UWI at 
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os Ng G worked with representatives of OCR in revising and modifying 

& ‘ the questions and defendants subsequently amended oaks own . : 

a information gathering instruments so that part of the data rowan 

E in the Special Compliance Reports could be collected in advance. | } 
OCR, on its part, attempted to accomodate itself to the recon~ : 
mendations and suagestions made by the defendants, and had 
substantially reduced the amount of information sought. 
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“had to be revised because of certal 
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.of OMB concerning the nec 
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| of the Specia 
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‘that the Reports were not sub 


‘ they dea 


‘Reports were MD 


- of the Reports. 
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to distribute the 


. defendant Chancellor Anker 


5. On February 11, 1976, defend 


€ the Special Compliance Reports - ‘and ‘eub-. Sac} 


ceptable schedule for the distribution. se 
as set. In March. this. schedule, 
n delays encountered. . pate fe 


6. By letter dated April 8, 1976, defendants. inguired: , 


essity for approval under, the pederal - 
33! 
4 
1 Compliance Reports. OMB subsequently responded ze) 
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aby 
Act of 1942, and submitted to OMB complete copies — bidu 
a- 
i 
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, letter dated assist 26, 1976, and stated its determination 


ject to Federal Reports” Act. oe 
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it with specified complaints. puring this period. the . AF 


ot distributed and the revised schedule was; 80% 


<2 2 


adhered to because Oo 
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eter 
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€ defendants’ concern about - the propriety . ak 


7. On April 30, 1976, after efforts to persuade cotessanti 


reports failed, OCR sent a mailgram to..2. , 


me 
ares 


, stating that legal action would: as 
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be undertaken if the Reports were not distributed, By. letters 


dated May 3, 1976, defendants advised OCR that OMB hac in- tha 


re 


dicated that the Reports were part of an investigation of «: 


‘specific complaints and requested disclosure of the specific: mo 


allegations of the complaints. Defendants’ concern was that.to | 


the degree unnecessary data was requested it could be. agreed ' 
{ 


that they not supply the information ana thereby reduce the -> - 


By letter dated May: 10, 1976, OCR 
ints and denied. defendants request 


‘purden on the school system. 


refused to disclose the compla 
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CONCLUSIONS OP LAW 
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| 1. The Government is entitled to obtain ‘the information | a4 


:sought in the Special Compliance Reports and the FEO-5 forms” a 
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| under its statutory duty to investigate violat 
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lof the Civil Rights Act of 1964, 42 U.S.C. $s20004 et se segue! 7-"| 
<f 8 eae ae ie FER 


‘Title IX of the Education Act Amendment of 1972, 20 USC: anes 
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and Section 504 of the Rehabilitation “Act, of. wnt 
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| §51682 et seq-, 
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1973, 29 U.S.C. §794, and under the applicable regulations, 
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Conversely, defendants are required to provide 
‘ if i 
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.45 C.F.R. §80.7. 
rmation under 45 C.F.R. §80.6 and 580. 7 and as a matter 
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‘ef contractual obligation. 
' 2. Since the Government has a right to obtein this eal a 
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wapuaauets the cost and burden of compliance is not a nee an 
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nthes defendants represented to the Court that 4@ they show) 4. 
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.be required to complete the Special Compliance Reports, they 
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, information prior to the close of this academic year ‘is noe is 
kG 
So ly 
vin dispute. 
! 3. The complaints and specific allegations os the « at i 


plaints are exempt from disclosure under Exemption 7 of ene 
‘Freedom of Information Act, 5 U.S.C. 5552 (b) (7) (A) -(B). “eae 
4. Since the Special Coipliance Reports ‘seek information | 
| pertinent to an investigation of possible violations of aa : 
‘within a particular school system rather than as ‘part of a 
oo of school systems in general, and circumstances 


| ees 
\relevant thereto, the requirements of the ‘Pederal Reports car 


Meee eS 


Act of 1942 are not applicable. 


5. Upon an in‘camera examination of the complaints, ‘the. 


| ¢ollowing determination respecting the relevancy of the eysten~ “| 


\ 
\wide information sought by OCR in the Special Compliance separtal 
{ 4 


were made : 


A. THE SPECIAL COMPLIANCE REPORTS FOR 
ELEMENTARY SCHOOLS 


QUESTIONS 6, 7, © ~ Acceptable - Should Be Answered. 
‘QUESTION 9 a,b,c, ~- Acceptable - Should Be Answered. 


' QUESTION 94 - Acceptable ~ Should Be Answered. 
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| QUESTION 10 a,b,c - Acceptable - Should Be Answered. 
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, QUESTION 
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, QUESTION 


| QUESTION 
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| QUESTION 
| QUESTION 
| QUESTION 
| QUESTION 
| QUESTION 
| QUESTION 
| QUESTION 
' QUESTION 
' QUESTION 
| QUESTION 
| QURSTION 
| QUESTION 
“QUESTION - 
"QUESTIONS 26-44 - 


QUESTIONS 45, 47, 
and 49 = 


, QUESTIONS 46, 48, 
anu 50 - 


ee eee eee chee nem emer sera 


Acceptable - Should Be Answered By The i eh 


Bilingual Coordinator of the School,'=-: 


But It Is Ultimately Left To The Discre- =.’ 
tion Of The Principal As To Who Should « )") 


Answer This Question. ra ee. 
Acceptable - Should Be Answered.“ 22" 1 
Acceptable - Should Be Answered. 2, 
Acceptable Should Be Answered. gies 
Acceptable - Should Be Answered.** >” 
Acceptable :- Should Be answered,‘ "2. 
Acceptable - Should Be Answered. * : 
Acceptable - Should Answered... 
Acceptable Should Answered. at 
Acceptable Should Answered. .. . 
Acceptable - Should Answered. 
Acceptable Should Answered. 
Acceptable Should answered. 
Acceptable Should Answered. 
Acceptable - Should Answered. 
Acceptable Shouid Be Answered. 
Acceptable Should Be Answered. 
Acceptable - Should Be Answered, Estimates 
Is Required. There Is No Need To Involve 
Classroom ‘eachers At All And HEW Would 

Be Content With Any Reasonable Estimate. 


There Is No Requirement That A Survey 
Be Conducted. tart 


Acceptable - Should Be Answered. 
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-~ Acceptable - Should Be Answered 
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(QUESTIONS 6,7,8 


‘QUESTIONS 9,10, EN Ble Pei te hae 
| 11 and 12 Acceptable - Should Be Answered. | |, ad 
QUESTIONS 13,14, a ee. ee ee 
j 15, 16 and 17 - Acceptable ~ Should Be Answered. 3/6). 

i oer es * z Ss ae ¥ . 

| QUESTION 18 Acceptable - Answers To Columns XI}. 

And XII Should Be Givens At The ~~ -\[: 
Option Of Defendants, Answers To eh! ed: 
‘Columns I-X and XIII-XVI May Be Given. 2°: 


Me, . ' 


| QUESTION 19 Acceptable - Should Be Angwered. 3). 


| - Pa by ot 
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' QUESTION 20 Acceptable - Should Be answered. *. ‘) 


‘ / 


ea thi 
| QUESTION 21 Acceptable ~ Should Ba Answered... 


QUESTION 24 Acceptable - Should Be Answered. 
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| QUESTION 25 Acceptable - Should Be Answered. ‘* 
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‘QUESTION 26 Acceptable Should Be 
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QUESTION 27 Acceptable - Should Be Answered. 


| QUESTION 33 Acceptable - Should Be Answered. 
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‘QUESTION 34 Acceptable - S ould Be Answered. 


“At 


| QUESTIONS 34-40 Acceptable - Should Be Answered. 
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| QUESTION 41 Acceptable - Should Be Answered. es Be 
No Answer Is Required By High Schools...” ”; 


’ 2 aie 


QUESTION 42 Acceptable - Should Be Answered. fo ere 


QUESTIONS 43-51 Acceptable - Should Be Answered. 


ese eis Math ara i 


% 
a 


% 


| 

| quEsTIONs 52-60 Acceptable - Should Be Answered -. 
Estimate Is Required, There is No 
Need To Involva ©lassroom Teachers: 
At All And H.E.W. Would Be Content - Ta 
With Any Reasonable Estimate. ‘There, ‘. 
Is No Requirement That. A: Survey Be." 
Conducted. tin 
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| QUESTIONS 61 - 64 Acceptable ~ Should Be pares = 
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6. In light of the short amount of time left before ‘ 
ithe close of the school year and the need for the ements 
ito do the necessary follow-up work, defendants are. also ze— 


quired to render all reasonable assistance and cooperation 


=O Bite 


‘to the Government to assure full completion ‘of the, Special<:. é 
Icomphiance ‘Reports and the EEO-5 Forms. nies Rae pipe Pa 
Fad a ey . oe 7 ‘ 


‘Dated: Brooklyn, New York / 
May27 , 1976 /: 
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Simon Chrein ana" 
ier oo States Magistrate . cas 
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ER United States Department of Justice 
UNITED STATENS ATTORNEY if 
AND REFER TO sina 
INITIALS AND KUMBER 


UNITED STATES ATTORNEY 


EASTERN DISTRICT OF NEW YORK 
FEDERAL BUILDING 


BROOKLYN, N. Y. 11201 


May 28, 1976 


The Members of the Community School Boards 
The District Superintendents 
Principals and Teachers 


In July 1972 the Department of Health, 
Education and Welfare initiated a comprehensive, 
system-wide investigation of the New York City 
public school system to ascertain if any persons 
-- children, teachers, or others -- were being 
discriminated against because of their race, 
color, national origin, because of their sex or 
because they were handicapped. 


Recently, the Government had to initiate 
court action to assert its right to gather infor- 
mation necessary to this investigation, i.e., the 
information sought in the Special Compliance 
Reports and EEO-5 forms. The Court has determined 
that the Government has the right to obtain this 
informs «ion and in order to assure that the in- 
formation is obtained before the end of this school 
year, i has entered an injunction order and direct- 
ed that it be served on educational officials in 
supervisory positions and posted in the schools for 
all teachers and other school officials to see and 
read. This information must be obtained this year 
because it must be collated with other data collect- 
ed this year. If it is not obtained, all the infor- 
mation obtained this year will have to be acquired 
again next year, thereby needlessly delaying the com- 
pletion of this four year study. 


PLEASE READ THE ORDER CAREFULLY 


The fact that copies of this injunction 
order are being so served and posted is not intend- 
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The Members of the Community 
School Boards May 28, 1976 


ed to suggest that any of you have or will disregard 
the law or the order of the Court. On the contrary, 
your past cooperation with the Government leads this 
office to believe that you will render every assistance 
possible for the successful completion of this last 
phase of H.E.W.'s investigation. The reason for the 
distribution of the order is to assure that these 
questionnaires are fully completed as soon as 
possible and that you may know what you are required 
to do. It will also allow the Government to take 
immediate action to compel compliance in the unlikely 
event someone subject to the injunction willfully 
violates the Order. 


Sincerely, 


chili & ee 


DAVID G. TRAGER 
United States Attorney 


ag ija 
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je | UNITED STATES DISTRICT COURT se . a 
5 | EASTERN DISTRICT OF NEW YORK Bee re 
Vee Gee eee ee eR HG eh 
_ > | UNTTED STATES OF AMERICA, ra a oN 
a Pisintifr, ORDER 
fe against - an Civil Action 


: - No. 76 C 661 
THE BOARD OF EDUCATION OF THE Lek S| 
CITY OF NEW YORK, et al., ane o 
Defendants, 


Se gl gg) atl egos sl rg a ign ae ae 


This cause and the parties hereto having come to 
be heard on plaintiff's application for a preliminary and 
permanent gnjunction, and upon the consent of the parties 
and pursuant to 28 U.S.C, §636 and in accordance with Rule 
53, Fed. R. Civ. P,, the matter having been referred to a” 
ea States Magistrate duly appointed to act as a special 
Master to hear and report, and a hearing and other proceed- 
ings having been held before the Special Master on May 22 
and May 24, 1976, and David G. Trager, United States 
Attorney for the Eastern District of New York, by Richard r, 
Caro, Assistant United States Attorney, of counsel, appear- 
ing for plaintiff, and W, Bernard Richland, Corporation 
Counsel of the City of New York, by Beryl Kuder, Assistant’ 
Corporation Counsel, of counsel, appearing for the defen- 
dants, and the Court having considered the complaint snd th 
affidavit of Martin H, Gerry, sworn to May 10, 1976, and th 
exhibits thereto, submitted in support of said application 


/ and the affidavit of Bernard Gifford, sworn to May 17, 1976, 


and the exhibits thereto, submitted in opposition to said 
applications and all other papers submitted herein by the 
parties and upon consideration and review of the pro- 
posed findings of fact and conclusions of law or 


the Special Master which were based in part on his 
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in camera review of the specific complaints and the testi- 


mony given and all the evidence herein and having afforded 
the parties an opportunity to be heard respecting the pro- 
posed findings of fact and conclusions of law, it is here- 
by: ae pasa eo _ 
| ORDERED that the proposed findings of fact and con- 

clusions of law of the Special Master are hereby approved 
and adopted as the findings of fact end conclusions of law 
of this Court; and it is further 

ORDERED that the defendant Board of Education for 
the City of New York, the defendar members of the defendant 
Board and the defendant Chancellor, together with their suc- 
cessors in office and their agents, employees, subordinates, 
and all persons.or entities in active concert or participa- 
-|tion with them or subject to their supervision in this 
matter ‘are permanently enjoined from refusing or failing tq 
do the following: . Se eee 

(a) Distributing for completion and answer tne 
JEEO-5 forms and the Special Compliance Report for Elementary 
Schools and the Special Compliance Report for Junior High, 
Intermediate High and High Schools, or the relevant work - 
sheets, in accordance with the instructions of the Office of] 
Educational Statistics, to all such persons who are to 
supply information necessary for the completion of the said 
-IEEO-5 forms and Special Compliance Reports; 

(b) Returning the said EEO-5 forms and Special 
Compliance Reports, completed and answered, to the Office of 
Educational Statistics as scheduled, i.e., the EEO-5 forms 
on or before June 7, 1976, the Special Compliance Reports on 


or before June 14, 1976; . 
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(c) "Rendering such assistance to and cooperation 
with representatives of the Office For Civil Rights of the 
Department of Health, Education and Welfare ("OCR") as is 
required to assure that said EEO-5 forms and Special Con- 
pliance Reports are satisfactorily completed in accordance 
with the findings of fact and A iclusions of law of the 
Court in this action and this assistance arid cooperation 
shall include the identification of the EEO-5 forms anc 
Special Compliance Reports which are incomplete ani the 
identification of those persons who are able to furnish any 
missing information required by the EEO-5 forms and Special 
Compliance Report: except to the extent that the Court has 


determined such information need not be provided; 


(a4) Delivering to OCR in Washington, D.C., the 
yompleted Special Compliance Reports on or before June 21, 
1976, and it is further AG 
ORDERED that copies cf this Order shall be served 


F 
upon the defendants, each local community school board, each 
superintendent of each local district, and each principal of 

’ 


every school which will have to supply information for the 
completion of the said EEO-5 forms and the Special Complianc 
Reports, and that a copy of this Order is to be posted in : 

each school in a place in which all faculty members and 

other school personnel may see and read it; and it is 

further 

; “ORDERED that service may be affected in any manner 
permitted by federal or state law, including service by 
ordinary mail, that representatives of H.E.W, in the New 


York regional office are hereby appointed to serve this 


oider and that defendants shall render such assistance as is 
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necessary to allow service of this Order te be made as 
efficiently and as expeditiously as possible, and such ‘ 
assistance shall include but not be limited to identifying 
the persons to be served and their respective addresses. 

This constitutes the final judgment and order of 
this Court. iy 


SO ORDERED: 


Dated: Brooklyn, New York 
MayQ) 3 1976 


a) ace B. Westen 


Dnited States rintriet Judge 
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|} ADMINISTRATORS, LOCAL 1, 


, UNITED STATES DISTRICT COURT 


' EASTERN DISTRICT OF NEW YORK 


| UNITED STATES OF AMERICA, 
Plaintiff, 
-against- 


+ THE BOARD OF EDUCATION OF : 76 C 861 
| THE CITY OF NEW YORK, et al. 76 C 1081 


Defendants, (JBW) 


-and- ORDER TO 
SHOW CAUSE 
| COUNCIL OF SUPERVISORS AND 


pa 


i aay 


Applicant for Intervention. 


' SASOC, AFL-CIO, vay 175 


Upon the annexed affidavit of Peter S. O'Brien, 

' President of the Council of Supervisors and Administrators, 
| Local 1, SASOC, AFL-CIO ("CSA"), duly verified on the 15th 
day of June, 1976, the order and judgment of this honorable 
court dated May 27, 1976 and upon all prior pleadings and 
proceedings herein, 

LET the above-named plaintiff and defendants 

|| show cause before this court in Room } 0) of the 

| United States District Court for the Eastern District of 


f New York at 225 Cadman Plaza East, Brooklyn, New York, on 


e 
the ) lo day of June, 1976, at 3 3. o*ciock in the 


noon, or as soon thereafter as counsel can be heard, 
; WHY an order should not be made: 

1. Granting the motion of the CSA to intervene 
, in the proceeding between the United States of America and 


the Board of Education of the City of New York, et al., 


76 C 861, pursuant to Rule 24 (a) (2), or, alternatively, 
' Rule 24(b) (2) of the Federal Rules of Civil Procedure; 
2. Upon the grant of the motion to intervene: 
(a) relieving from the judgment and order of the 
) court in Docket No. 76 C 861, the membership of the CSA 
' affected and bound by the aforesaid judgment and order, 
i pursuant to Ruie 60(4) and (6) of the Federal Rules of 
Civil Procedure; and 
3. For such other and further relief as to the 
Court may seem just and proper. 
SUFFICIENT CAUSE APPEARING THEREFOR LET SERVICE 
‘of a conformed copy of the within order, together with the 
| papers on which it is granted, if personally served upon 
l the United States of America by delivery to the offices of 
| the United States Attorney, located at 225 Cadman Plaza East, 
| Brooklyn, New York, and upon the Board of Education of the 
| city of New York, et al., by delivery to the offices of the 
; Corporation Counsel of the City of New York, located at the 
| Municipal Building, New York, New York, on or before —" 
| o'clock -M. on June \S, 1976, be deemed good and sufficient 


service. 


Brooklyn, New York 
/ 
June 1S , 1976 


| © o'clock .M. 


sac BW MSE 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
a Plaintiff, 
-against- 


THE BOARD OF EDUCATION OF ’ 76 C 861 
THE CITY OF NEW YORK, et al., 76 C 1081 


Defendants, (JBW) 


~and- AFFIDAVIT IN 
, SUPPORT OF ORDER 
COUNCIL OF SUPERVISORS AND TO SHOW CAUSE 
| ADMINISTRATORS, LOCAL 1, : 
SASOC, AFL-CIO, 


Applicant for Intervention. 


STATE OF NEW YORK 


COUNTY OF KINGS 


PETER S. O'BRIEN, being duly sworn, says: 
1. I am the President of the Council of Super- 


| visors and Administrators of the City of New York, Local l, 


» SASOC, AFL-CIO ("CSA"), the sole and exclusive collective 


bargaining representative of all employees of the Board of 
Education serving in supervisory or administrative pedagog- 
ical positions in New York City. A copy of the collective 
bargaining agreement is annexed hereto and mace a part 
hereof as Exhibit A. 

2. On May 10, 1976, the United States of America 
instituted an action entitled, United States of America, 
Plaintiff, against The Board of Education of the City of 


New York, Isaiah Robinson, Stephen Aiello, Amelia Ashe, 


| 


Joseph Barkan, Robert Christen, Joseph Monserrat, James 
Regan, as members of the Board of Education and Irving 


' Anker, as Chancellor of the Board of Education, Defendants, 


| certain Special Compliance Reports and EEO-5 Forms sought 
by the Department of Health, Education and Welfare, Office 
| of Civil Rights ("OCR"). 


3. Plaintiff asserted its entitlement to the 
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! information sought in reliance upon its duty to investigate 
alleged violations of Jitle VI of the Civil Rights Act of 
| 1964, 42 U.S.C. §§ 2000-d et seg., Title IX of the Education 
Act Amendment of 1972, 20 U.S.C. §§ 1681 et seq., and 
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. 
i § 794, and under applicable regulations. Upon information 
_ rend belief, plaintiff's alleged purpose in amassing the 
| information sought through the Special Compliance Reports 
' and EEO-5 Forms is to investigate complaints respecting 
illegal discriminations on the bases of race, color, ethnic 
origin, sex and handicaps in the New York City public 
| school system. 
4. With the consent of the plaintiff and 
| defendants, a special master was appointed to conduct a 


' hearing and to report proposed findings of fact and con- 


| to enjoin defendants from failing or refusing to furnish 


‘ clusions of law. Hearings were held on May 21 and 24, 1976. 
' The special master reported its findings to the court in an | 
;, Opinion dated May 27, 1976. | 
5. On the same day, May 27, 1976, the District 
Court (Weinstein, J.) permanently enjoined “the defendant | 
Board of Education for the City of New York, the defendant 


members of the defendant Board and the defendant Chancellor, 


| completion of the requested forms would be administratively 


| burdensome. 


— | 


together with their successors in office and their agents, 
employees, subordinates, and all persons or entities in 
active concert or participation with them or subject to 
their supervision in this matter" from refusing or failing 
to distribute, complete, answer and return the Special 
Compliance Reports and EEO-5 Forms sought by the OCR. 

6. Upon information and belief, an appeal of the 
District Court's decision has not nor will be taken by the 
defendants' Board of Education, et al. Indeed, the Board 
of Education had not actively opposed the application for | 
a preliminary and permanent injunction and the Chancellor 
had not defended against ite grant. Rather on May 17, 1976, 
defendants allegedly voluntarily began to distribute the 
Special Compliance Reports to the district offices of the 
local community school boards, together with instructions 
for completion by education officials. To the extent that 
the defendants offered any objection to the injunction 


application, it was largely a meek protestation that the 


Defendants otherwise acknowledged plaintiff's 


alleged right to obtain the information sought. 


7. As your deponent has previously indicated, 
a broad and permanent injunction obtained following repre- 
sentations made by the parties to the action and the hearing 
before the special master, embracing, in addition to the 
Board of Education, its members and the Chancellor, all 
of the Board's agents, employees and subordinates in- 


cluding supervisory employees represented by the CSA. 
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8. At no time prior to the commencement of the 
action, or during the course of the ensuing proceedings 
or prior to the issuance of the permanent injunction were 
the supervisory employees of the Board of Education advised, 
notified or otherwise informed of the pendency of the 
action or permitted to participate or to be represented by 
counsel in the action even though substantial rights and 
interests of supervisory employees were affected, impaired, 


and unprotected thereby. In short, a sweeping injunction 


was issued against supervisory employees of the Board of | 


Education, without benefit of counsel or opportunity to 
defend in manifest violation of due process of law. 

S. The supervisory employees represented by the 
CSA claim a substantial, direct and legally protective 
interest in the aforementioned proceedings -~ namely, the 
right to refuse to identify themselves or require others 
to identify themselves as being of any race, color or 
origin, which right is guaranteed by, but not limited to, 
the penumbra of the First and Fourteenth Amendments to the 
United States Constitution. 

10. That the membership represented by che CSA 
is so situated that the disposition of the action may as 
a practical matter impair or impede their ability to protect 
the above-described interest was dramatically demonstrated 
only a few days ago. Following the publication of the 
Court's order, the CSA advised its membership that it had 
not been involved in the proceedings leading to the order 
and would accord full legal protection to supervisors who, 


acting by their conscience and rights protected by the 


x 
{ 
| 
Constitution, refused to answer the Special Compliance | 
Reports and EEO-5 Forms requiring certain ethnic and racial 
data to be provided in part by supervisory employees of the | 
Board of Education. Following the dissemination of that 
information through its “Hot-line", the CSA was promptly 

| served by the plaintiff with an order to show cause why it 
should not be restrained from rendering such advice through 
its "Hot-line" and held in contempt of court (Docket No. 

76 C 1081). The restraining order was denied and the 
contempt charges were subsequently dismissed by the Court. 

11 That the membership of CSA was inadequately 
and, in fact, not represented in the original action has 
already been demonstrated. The Corporation Counsel, whose 
office appeared on behalf of the defendants, did not, upon 
information and b#lief, appear for or represent any person 
other than the Board of Education, its members and the 
Chancellor. Even if the Corporation Counsel did purport 
to represent CSA's membership, it did not adequately repre- 
sent the interests of supervisory employees. 

12. Upon the granting by this Court of inter- 
venor status, your deponent moves for relief from the 
judgment and order of the Court in Docket No. 76 C 861 
upon the ground that the judgment is void for lack of juris- 

diction over the supervisory employees of the Board of 
Education embraced by the injunction. 

13. Furthermore, your deponent believes that the 
findings of facts and conclusions of law adopted by the 
Court in 76 C 861 were incomplete, and reached without 


benefit of evidence and argument respecting far reaching 


| 


uF 


trammeling and chilling of Constitutions) ua ntees and 
privileges. 

14. Moreover, plaintiff's activitirs, in connec- 
tion with its alleged investigation of the public school 
system of this city, especially in view of its abject 
refusal to disclose the purpose of that investigation, is 
fraught with suggestions of harassment and arrogance in the 
exercise of bureaucratic discretion and power. If indeed 
it is plaintiff's contention that New York's public school 
system is discriminatory, it is hardly likely that coercion 
aimed at a narrow spectrum of employees within the system 
could reasonably elicit any meaningful information or hope 
to cure the malady apparently thought to exist. The Court 
is respectfully referred to a letter to the editor which 
appeared in the New York Times on June 14, 1976. The view 
expressed therein eloquently artuculates the convictions 
| which the CSA urges upon this Court. (A copy of the letter 
is annexed hereto and made a part hereof as Exhibit B.) 

It hardly requires saying that the public educa- 
tion system of this state is a complex, nearly indefensible 
skein, overlapped by laws, rules and regulations relating 
to every facet and pore of that entity. Thus, there are 
laws governing employment of personnel, school districting, 
| pupil placements and an uncountable plethora of other 
regulations associated with the delivery of public education } 
; in this state. 

In the area of employment, for example, nearly 
| every level of government, affected directly or indirectly 


| by laws governing employment, are involved. This State's 
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Education Law, for instance, determines the manner, method 
and means of employment for pedagogues and supervisors 
employed by the various Boards of Education. Community 
School Boards, in turn, play a significant role in the 
employment of its personnel, pedagogical and non-pedagogical.) 
Recent judicial determinations, moreover, have placed the 
examination and employment of supervisory pedagogues 

under Court supervision (Chance v. Board of Examiners, 70 
Civ. 4141). Non-pedagogical personnel are employed pur- 
suant to Civil Service Law and are bound by laws and regula- 
tions promulgated by the State and New York City Civil 
Service Commission. As to all employees, laws and rules 
governing non-discrimination are applicable and accessible, 
either through appeals provided in the various laws govern- 
ing employment, resort to outside human rights agencies 

or collective bargaining agreements insuring non-discrimina-~ 
tion in employment, to mention jus. a few. 

The CSA, as the sole bargaining agent for super- 
visory pedagogues in New York City, has played an instru- 
mental role in the determination of employment conditions 
for supervisory employees. It has extracted important 
commitments from the Board of Education not to discriminate 
against any employee on the basis of race, creed, color, 
national origin, sex or marital status. In light of that 
guarantee and the spectre raised by plain*iff's investiga- 
tion that unlawful discrimination may be occurring, perhaps 
even in the area of negotiated employment guarantees, 

CSA's participation is essential. 


It is not the CSA's position that offensive 


discriminatory conduct should not be ferreted out and 
eradicated. Rather the CSA firmly supports policies which 
have as their purpose the elimination of discrimination 

of any kind. 

The superimposition of numerous laws governing 
non-discrimination in employment, however, and the obvious 
participation of the State, City, Community School Boards 
and Unions in the acquisition and maintenance of employment 
in the public school system should give ample cause why 
these various agencies and bodies must first be heard and 
permitted to state its views before any broad injunction, 
which may inadvertently trample on protected rights or 
issues. It is submitted that in the absence of that par- 


ticipation, a reasonable and just determination of the 


‘multifaceted and complex issues raised in 76 C 86] cannot 


be made. 

15. The Office of Civil Rights contends that 
they have enumerable complaints alleging discrimination 
both in employment and the Opportunity to acquire employ- 
ment. If there is in fact discrimination in employment, 
the CSA as a bargaining representativa has the affirmative 
duty to eliminate such discrimination. The spectre is also 
raised that the CSA contract itself may be alleged to con- 
tain discriminatory provisions. This position is not far 
fetched since the Court of Appeals for the Second Circuit 
recently reversed an order of the District Court modifying 
the contractual lay-off provision so as to effect racial 
quotas See Chance v. Board of Examiners, Docket No. 


75-7161, Slip Opinion 6589, decided January 19, 1976. 


16. An order to show cause is sought rather than 
by preceeding by Notice of Motion because of the limitation 


: of time already recognized by this Court in its Order of 


| May 27, 1976. 


17. No previous application for the relief herein 


prayed for has been made. 


S 


PETER S. O'BRIEN 


Sworn to before me this 


15th day of June, 1976. 


Nr Wothey public 
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UNITED STATES DISTRICY COURT 


EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


Plaintiff, 


- against - 76 C 861 


THE BOARD OF EDUCATION OF 
THE CITY OF NEW YORK, et al., 


Defendants, 
- and - 
COUNCIL OF SUPERVISORS AND 
ADMINISTRATORS, LOCAL l, 
SASOC, APL-CIO, 


Applicant for Intervention. 


United States Courthouse 
Brooklyn, New York 


June 16, 1976 
2:30 o'clock p.m. 


HONORABLE JACK 8. WEINSTEIN, U.S.D.J. 


APPRBARARCES-8 


DAVID G. TRAGER, ESQ., 
United States Attorney 
for the Eastern District of New York 


| BY: RICHARD D. CARO, ESQ., 
Assistant United States Attorney 
BERYL KUDER, 


Corporation Counsel of the 
City of New York 


MESSRS. FRANKLE & GREENWALD, 
Attorneys for CSA 


BY: LEONARD GREENWALD, F°Q. 


THE COURT: Yes. 

MR. GREENWALD: If the Court please: 

This is an application by the Counsel of 
Supervisors and Administrators -- 

THE COURT: I have read all the papers -~ 

MR. GREENWALD: -- pursuant to Rule 24(a)(2) an 
69, Rule 66, 4 and 6 of the Federal Rules of Civil 
Procedure. 

Now, as the Court understands and knows, the 
CSA is the collective bargaining re»resentative for 
approximately 4,000 supervisors and personnel employees 
of the Board of Sducation, and as such it is a party 
to the collective bargaining agreement which I have 
attached as Exhibit A to my moving papers. 


Without relating a lot of history, I think the 


Court is aware of the time lapse here from sometime in 


late May when the United States of America instituted 
an action against the Soard of Education of the City of 
Yew York and a Master's report was issued; the matter 
was referred to a Special Master and a Special Master's 
report was issued on May 27th, which was approximately 
ten days, I guess, after the original action had begun. 
That report, your Honor, was submitted to the Court and 


the Court noted that the report was accepted upon the 


reading and the oral information that the parties 


consented. 

Subsequently, as a result of that Special Mastex' 
report and the Court's acceptance of such, 4 letter w 
sent out under the caption of United States of America 
and directed specifically to the members of the 
Community School Boards, the District Superintendents, 
Principals and Teachers. 

Of course we represent as a class the principala, 
the teachers are represented by another labor organiza 
tion. It is very important to us to indicate that a 
copy of the Order, which is currently a permanent 
injunction, directing certain compliance, was sent to 
people who were not represented by the Board of 
Education and who are not represented either by an 
attorney at the hearing or whose relationship in some 
sort of agency relationship is really questionable. 

The members of the community boards are elected 


public officials of the State of New York, the community 


boards themselves possess various powers based on 2590 


of Article 52(a) of the Education Law and while the 
central] board in fact is the government for purposes Oo 
collective bargaining under the Taylor law, the 
community boards are in fac. the empluyer. 

When I went into this issue just before the 


hearing opened with the Corporation Counsel to 
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ascertain whether the Corperation Counsel will oppose, 
that is whether the Board of Education would oppose our 
motion to intervene, I asked why certain elements of the 
pubiéc officials and state agency community boards, 
which are state agencies by the New York State law, 
why thev were not joined in the action, I was told that 
that was a matter that was up to the United States 
Attorney. 

In any event, as a result of the Court order the 
Counsel of Supervisors and Administrators were cited 
by the United States Attorney for contempt in a matter 
which was brought before your Honor, and there is an 
order which I have just received this mornina. We think 
that the matter is of substantive issue and all the 
parties should have been brought in that belonged 
before you, and that should include the employers, that 
is the Community Boards which employ 60 percent of the 
85,000 employees, and that particularly the CSA, whose 
membership is vitally involved in this metter to the 
point that they are in peril by an allegation of 
contempt. We have submitted a 
memoraidum that I think justifies our situation here 
Since we have been professionally ineatwen with the 
Board of Fducation. May I call the Court's attention 


that as a matter of chance this is the very board with 
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which we have a matter before this circuit now for six 
years and which at one point it was found that the Board 
of Education is an employer and is our opponent in 
every real sense of the collective bargaining process. 
They then agreed to vacate a transfer plan of our 
contact which was without our knowledge. May I say- 
there the motion to intervene was granted and the Court 
certainly decided one point and that is that it was not 
appealabie because it was the basis of the written 
settlement. 

Further, we subsequently intervened in a 
matter in which the District Court in the Southern 
District ordered that we had no standing in a matter 
involving a racial and ethnic quota ratio, and the 
matter was taken to the Circuit Court and that was 
reversed. 

In this matter which is of some contention, CSA 
contends that as the collective bargaining representa- 
tive, we should have the right to present to the Court 
the basic issue which we think is paramount and that 
is whether the United States Government can require 
public employees of state or municipal agencies whether, 
as part of their responsibility,.-they have to identify 
themselves or others on a racial or ethnic basis, and 


under this survey, your Honor, that is ehactly what is 
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reqiiged of an individual. 
THE COUM@™®: Thank you very much. 
What is the Government's position. 
MR. CARO: The Government's position is that we 


have no objection to intervention on the grounds of 


whether or not the application is timely, but we do 


object to intervention on the grounds of lack of 
standing. Rule 17 states that unincorporated 
associations shall have the right to sue as determined 
under the State law and that where they have no right 
to sue the rules do give them a right to raise certain 
constitutional issues. 

Under New York State law, the General Associations 
Law, Section 12, and CPLA Section 1095, unincorporated 
associations are limited to bringing actions in which all 


associates as associates May-maintain an action either 


jointly or in common. 

Section 13 of the General Associations Law has 
similar provisions dealing with when an unincorporated 
association may be sued. 

In this instance the association is seeking to 
repwesent the interests of its members not as members 
but as employees of the New Yerk Public School System--~ 


THE COURT: Excuse me. 


The officers are also employees in the main, 


ng 


MR. GREENWALD: All of the officers except one 


aren't they? 


are full-time employees, the president is on leave of 


absence. 


THE COURT: Why don't you sue using the Counci 


mame and by so and so as officers and individuals? 


MR. GREENWALD: I assumed I was doing so when 

I named the applicant as the council; I was proceeding 

on the basis that the Court would so see it. ‘ : 
THE COURT: Why don't you intervene on that 


MR. GREENWALD: On the basis that they are 


officers? 


THE COURT: Make it Council of Supervisors by 


their officers, so and so as officers and individually. 


MR. GREENWALD: Well, with the Court's permis 
sion I would so move. 

THE COURT: All right. What is next? 

MR. CARO: Also, your Honor, I would object t 
CSA's officers attempting to represent all of their 
members. Obviously, certain members‘ interests may 


require that the information which the Government seeks 


be ;rovided, specifically those members who may be the 
victims themselves of any illegal discriminatory 


practices. As counsel has here said, this is the 
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equivalent to a class action. 
Your Honor, I would require some type of 
examination into the consensus of the CSA positica as 


to their membership. 


I don't at this point recognize that they are 


acting consistently with the interests and rights of 
every single member of their organization. 

THE COURT: Well, I understand that position; 
we will treat it primarily as an action by themselves 
as individuals. 

But you can have the Council in the title as 
descri; tive of those indivuduals who are here. 

So you will amend your title in that respect. 

MR. GREENWALD: By the officers and individua 
as officers of CSA. 

THE COURT: Yes, which will be descriptive of 
them as individuals. 

What is your next point? 

MR. CARO: our next point is that the Order 
to Show Cause suggests that it is directed towards 
modifying the injunction order and relieving the members 
We are prepared to address ourselves to the merits of 
that issue and to indicate that we believe the Governmen 


does in facthave a right to acquire that information. 


10 
Government does in fact nave a right to acquire tnat 
information. 

THE COURT: You will have an opportunity to get 
to the merits. 

The motion to intervene by these individuals 
named is granted. 

The intervenors' papers shall be deemed in 
answer, and tne Government shall be deemed to have 
denied all the allegations in the answering papers. 

Tnis matter is respectfully referred to 
Magistrate Cnrein for a hearing and report at an early 


date. 


Prior to the receipt of the report ang action by 


tnis Court on tnat raport, the decree of this Court 
remains in full effect, and the report shall continue 
to be prepared as directed. 

You can arrange with Judge Chrein, both of you, 
for an immediate hearing and the taking of testimony 
at your coavenience and the Magistrate's. 

MR. GREENWALD: Fine, your Honor, I would just 
Like: == 

THE COURT: If the Government wishes to appeal, 
it may make a difference whether there is an 
intervention of right or vermissive intervention.-- I 


don't know whether it makes any difference -- but I will 


11 
hold the matter of law to this purpose in order to 
simplify it procedurally that this is an intervention 
as of right because the applicants’ claim and the 
interest relating to the action and the disposition of 
the action may as a practical matter appear to impair 
their ability to protect their interest. 


I further find that their interests are not 


adequately represented by the existing parties in view 


of the possibility of a conflict of interest so that i 
there were no intervention as of right I would permit 
a permissive intervention since the intervenors claim 
a defense in the main action that there are questions 
of law and fact in comnon. 

I have considered whether the intervention will 
unduly delay or prejudice the adjudication of the 
rights of the original parties and I have determined 
that it will not unduly delay or prejudice the 
adjudication of the rights of the original parties 
since during the interim the original order will 
remain in full force and effect. 

Are there any other findings of law or fact tha 
any party wishes to make mention. 

MK. GREENWALD: Just one point, your ifonor. 

I had advised the United States Attorney that I 


would not seek an alteration of the Court's permanent 
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injunction, though I indicated that I thought it would 
be appropriate for the material to be entrusted to the 
custody of the Court, and the United States Attorney 
reminded me of the fact, which I think there may be a 
basis for, that if the material is gathered the matter 


may be moot. 


Now, I certainly don't want to be in a positic 


of going through the hearing and having a Special 
Referee's report and then to have the contention raised 
that the matter is moot. 

THE COURT: I cannot advise counsel, these ate 
matters on which all I can do is decide the questions 
that are propounded to me. 

MR. GREENWALD: Then may I perhaps as a matter 
of record ask the Court in view of the possibility of 
the mootness of the issue after the Court has sent it 
for a hearing and report, I would then at this time 


require the Court to gather the material unto itself 


after its completion. 

THE COURT: I can't make any such order, I can't 
answer any such hypothetical question. 

You will have to make a decision yourself as t 
what yOu want to do after discussins it with counsel, 


your clients, and the Magistrate. 


MR. GREENWALD: Then for purposes of the reco 
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1 I assume that if I -- well, may I make a motion that 


2 the Court suspend its permanent injunction issued on 

3 May 27, 1976. 

4 THE COURT: Yes, you may make such a motion. 

5 MR. GREENWALD: May I consider it denied, your 

P Honor. 

; VHE COURT: It is denied at the moment on the 

8 basis of the information now before me. However, shoul 
9 any further or new information be made available, I 

10 will be happy to reconsider that decision. 


r MR. GREENWALD: Thank you, your Honor. 


THE COURT: Thank you. 


eke 
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MR. DiTUCCI: If your Honor pleases, may I 
make a statement end -- 

VHE COURT: Would you kindly cive your name 
to the court reporter. 

MR. DITUCCI: Cosmo J. DiTucci, 32 Court Stree 
Brooklyn, New York. 

If your Honor pleases, I am not admittad to 
practice before this Court. I am at the present 
time preparing for submission. I will be submitting 
today an application for permission to practice, but 
it will not be acted upon for wen days. I have been 
called by -- I really don't know how many -- but 
several of the Community School Boards in Queens, 
and I have made an appointment to meet with them 
tomorrow evening and Wednesday to discuss the 
possibility of my representing them in this proceeding 
if they are proper parties. I was present yesterday 
at a conference before Magistrate Klein. I advised 


him of my position, and he suggested that I make an 


application to this Court solely for this proceeding. 


However, I am unable at this time to advise 
the Court of whom I represent; so I would like to be 
sitting here so I know what's going on, to a‘tvise 


them. 


THE COURT: You were admitted to the State 


before? 

MR. DiTUCCY: Admitted co the State before, 
and I believe I should be admitted to this Court. 

THE COURT: We will be very pieased to have 
you as an observer, and you are acuaitted, if you 
represent -- when you represent a client for the 
practicing in this case. 

MR. DiTUCCI: Thank you, your Honor. 

MR. GREENWALD: Your Honor, since -- 

THE COURT: Would you kindly give your name 
to the reporter. 

MR. GREENWALD: Leonard Greenwald, Frankie 
& Greenwald, 80 Eighth Avenue, New York, New York. 

MS. KUDER: Beryl KUder, Assistant Corporation 
Counsel. 

MR. CARO: Richard P. Caro. 

Your Honor, I would like to have -- I have a 
letter “ch I wish to make part of the record. It's 


a cover c-tter which was served, together with the 


Orders to Show Cause and other papers, and yesterday, 


and as wellas this morning, beginning at 7:00, various 
of the respondent principals have called -- it's 
approximately about a hundred now ~-- indicating their 
willingness to comply with the Court Order and fill 


out the EEO-5, and special compliance reports. There 
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may have been some difficulty in contacting me yeste 
day, because of a great number of calls coming in, 


and perhaps before we proceed further, an opportunity 


should be given to any of the present respondent 
principals to indicate whether or not they wish, at 
this time, to voluntarily comply. 

THE COURT: Well, we will have the Clerk call 
the names of those who are listed as parties. If you 


are present and wish to be heard or wish to be 


represented, please come forward and we may be able | 


to proceed more expeditiously. 
MR. GREENWALD: Your Honor, I would object to 
the suggestion of the U.S. Attorney. I am rather -- 
THE COURT: Excuse me. Who do you represent? 
MR. GREENWALD: At this point im time, your 
Honor, I represent apparently -- though I haven‘t 
had an opportunity to speak with them individually -- 
the principals of various elementary schools. 


THE COURT: Can you name the one person you 


represent? 
MR. GREENWALD: I represent Mr. Sol Zeichner, 


but I think I will represent everyone who's appeared 


here today. 
THE COURT: Well, we don't know that. I will 


have to find out whether they want you to represent 
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them or what their status is. 

MR. GREENWALD: I would like -- 

THE COURT: Yes. 

MR. GREENWALD: With the Court's indulgence, 

I just -- on a rough poll of the individuals this 
morning and some last night, and I really -- at least 
half of them were not served personaily to require. 
The service ranged from a secretary bringing it in to 
them, to somebody finding it on his desk. Roughly 

30 percent of them, and these are rough figures, I 
may err either way, weren't contained packages, there 
were papers incomplete, some of them didn‘t have an 
affidavit to show cause. Some of thea had two 
affidavits to show cause. 

In addition to that, the June 18th letter, 
which the U.S. Attorney has just introduced -~- 

THE COURT: Mark it as a Plaintiff's Exhibit. 

THE CLERK: Plaintiff's Exhibit 1. 

MR. GREENWALD: (Continuing) Sort of an extra- 
ordinary document. Apparently, I see a situation that 
somebody's been served with an affidavit without an 
order to show cause or vice versa calls for civil or 


criminal intent. The U.S. Attorney speaks to the 


individual on the phone, the individual not being 


advised of his right to counsel, not being afforded 
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the opportunity to seek counsel, not being afforded 
the opportunity to talk to the counsel, not being 
afforded the opportunity to look at the papers, 
discusses with the U.S. Attorney his compliance, if 
any; extraordinary procedure. It's extraordinary in 
the sense that we have, and after your Court permitted 
me to intervene, I very quickly called w the United 
States Magistrate and we got together and set. today 
at 4:30 for a conference. The Magistrate apparently 
feeling, as I agree, that time is critical here, 
set the conference for 9:30 on Monday morning. At 
that time I showed, Mr. DiTucci was there, Miss Kuder 
and Mr. Caro. 

On Monday morning for the first time I got a 
copy, as required, of the Board of Education's papers, 
as of in the original action, your Honor. 

As of this time, I have not yet received a 
copy from the U.S. Attorney, But I understand it will 
be given to me. At that point in time, after the 
discussion of legal issues involved, and I think the 
Magistrate characterizing the Board of Education at 


this point as a spectator, and after discussing the 


necessity for Community Boards discussing some of 


the underlying action, including the unbelievable 


assertion by the Board of Education that the contract 


basis was a letter entered into in 1965. 


THE COURT: Excuse me. I don't want to hear 
the merits at this point. 

MR. GREENWALD: What would you like to do then 
The Magistrate has suggested that I submit my legal 
argument to him in brief form by Mond¢ay, this coming 
Monday. The U.S. Attorney would have 48 hours 
thereafter. 

THE COURT: As I understand the position, 
based on these papers, as follows: 

Despite my order, during further hearings, 
my prior order compelling filling out of these forms 
in cooperation, there are a number of people who are 
not cooperative, and as I understand from the papers, 
That's the basis for that application. 

MR. CARO: That's correct, your Honor. 

THE COURT: ‘The Clerk will call the names of 
the persons listed as defendants. If you are present, 
please come forward and I will address you. 

THE CLERK: Solomon Derewetzky. 

MR. CARO: Your Honor, would you like me to 
indicate which of those have indicated their willing- 
ness to comply? 

THE COURT: Yes, and if they have been served 


and so indicated. 
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MR. CARO: Mr. Derewetsky has indicated his 
willingness to comply and he's been served. 

THE CLERK: Stanley Kaplan. 

THE COURT: Mr. Kaplan, would you mind standing 
near the reporter and giving him your name, address 
and telephone number. 

MR. KAPLAN: Stanley Kaplan, 26 Pleasant Ridge 
Road, Spring Valley, New York, 914-354-4830. 

THE COURT: Give him also your title. 

MR. KAPLAN: Principal, P.8. 152, Manhattan. 

THE COURT: You may be seated, Mr. Kaplan. 
Make yourself comfortable. Have you received a copy 
of these papers asking -- 

MR. GREENWALD: Your Honor, may I ask -- 


THE COURT: Excuse me. Have you received a 


copy of any papers asking you to appear this morning? 


MR. KAPLAN: Yes. 


COURT: Do you wish to be represented by 


KAPLAN: Yes. 
THE COURT: Which one? 
KAPLAN: Leonard Greenwald. 
CARO: Your Honor? 
COURT: Yes. 


CARO: If we might, we believe there's 
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adherent conflict in representation. Many of the 
principals, based on advice received from CSA, which 
Mr. Greenwald is counsel, and refused to comply 
with Court Order. 

THE COURT: You understand you are entitled 
to your own counsel, since there's a possibility here 


of jail. If you can't afford counsel, the Government 


will appoint counsel for you, paid for by the 


Government. 

MR. KAPLAN: Yes. 

THE COURT: Despite the fact that there's a 
conflict possibility, do you still want Mr. Greenwald? 

MR, KAPLAN: What kind of conflict? 

THE COURT: He may be representing other people 
which may be to your detriment, since he has to. 

MR. KAPLAN: No. I would choose Mr. Greenwald. 

THE COURT: Even though it may mean you going 
to jail? 

MR. KAPLAN: Yes. 

MR. GREENWALD: Your Honor, I would like to 
enter my objection to the comment of the U.S. Attorney 
concerning not only the conflict, but the possible 
role of the council of superviso'’s. 

THE COURT: All of the people who are present 


now and who will respond have heard this colloquy, 
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and all of you understand, I take it, that you are 
entitled to have your own counsel, since there is a 
possibility of jail. If you can't afford counsel, 
since jail may be involved, the Govern@ent will arrang 
for independent counsel paid for by the Government. 

Thank you, sir. Next witness. 

THE CLERK: Selma M. Lawrence. 

THE COURT: Madam, would you mind taking a 
seat and giving the reporter the information I have 
asked for. 

MRS. LAWRENCE: My name is Selma Lawrence. My 
home address, I live at 25 Byrne Street, Forest Hills, 
New York, zip code 11375. My home phone is 793-5859. 

THE COURT: Give us your title. 

MRS. LAWRENCE: Principal, 143, Junior High 
School, Manhattan. 


THE COURT: Have you received a copy of the 


papers in this case? 


MRS. LAWRENCE: Yes. 

THE COURT: Do you wish counsel? 

MRS. LAWRENCE: I wish to comply. 

THE COURT: Madam, it's not necessary for you 
to appear. The case is dismissed against Selma 
M. Lawrence and dismissed against Solumon Derewetzky. 


Thank you very much. You may return. 


Next. 


THE CLERK: Morris Pinkelstein. 


MR. FINKELSTEIN: Morris Finkelstein, 56-20 
244th Street, Douglaston, Queens; and Principal of 
Public School 132 in Manhattan. 

THE COURT: And your phone number? 

FINKELSTEIN: BAS5~-5412. 

COURT: What's your position, sir? 

FINKELSTEIN: Principal of 132 in Manhattan 

COURT: What's your position in the case? 
What do you want to do? 

MR. FINKELSTEIN: Well, I intend to comply. 

THE COURT: All right. The case is dismissed 
against Morris Finkelstein. You can leave and go 
back to work. Thank you. 

THE CLERK: Norman Miller. 

THE COURT: Yes, sir. Good moxning. 

MR. MILLER: Norman Miller, 1296 Pentington 
Road, Teaneck, New Jersey, 128 Manhattan, 560 West 
169th Street. 

THE COURT: And your phone number? 

MR. MILLER: 201-837-7769. 

THE COURT: What's your position in the 
school? 


MR. MILLER: Principal. 


COURT: What school? 
MILLER: 128, Manhattan. 


COURT: What's your position in the case 


MR. MILLER: I wish to comply. 


THE COURT: All right. The case is dismissed 


against Norman Miller. You can return to your work, 


sir. Thank you. 

THE CLERK: Abraham Gross. 

THE COURT: Good morning, Mr. Gross. 

MR. GROSS: Good morning. 

My name? 

THE COURT: Name, 

MR. GROSS: Abrat.am Gross. 2720 Avenue J, 
Brooklyn. Principal of ?.S. 115 Manhattan. 

I wish to comply. 

THE COURT: Case is dismissed against Abraham 
Gross. You may return. Thank you for coming in. 

THE CLERK: Mark Shapiro. 

(Pause.) 

THE CLERK: Mark Shapiro. 

THE COURT: Has he been served? 

MR. CARO: To my knowledge he has, your Honor. 

THE COURT: All right. Order the Marshal to 


come forward. Take the name of Mark Shapiro and have 
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him arrested and broucht to court. The Marshal will 
first make a call to Mr. Shapiro's place of business 


and home to give him an opportunity to proceed here 


immediately; otherwise, you pick him up and arrest 


GREENWALD: Your Honor, I don’t believe 

Shapiro, personally, but -~- 

COURT: Do you represent him? 

GREENWALD: As far as I know -- at this 
time, for all purposes, I do, your Honor. 

THE COURT: Has he cetained ycu? 

MR, GREBNWALD: No. 

THE COURT: I don't care to hear you until 
he's retained you. Thank you. 

Next. 

THE CLERK: Domenick Massaria. 

(Pause.) 

THE CLERK: Domenick Massaria. 

THE COURT: Has he been served? 

MR. CARO: Yes, your Honor. 

THE COURT: Same order with respect to 
Domenick Massaria. Give him an opportunity to 
appear. If not, pick him up immediately and have 
him brought here under custody. 


THE CLERK: Gilbert Musinger. 
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MR. CARO: He's indicated his willingness to 
to comply, your Honor, and wishes the charges dis- 
missed. 

THE COURT: Dismissed against Musinger. 

THE CLERK: Mini Brainin. 

(Pause.) 

THE CLERK: Mini Brainin? 

THE COURT: The Marshal will arrest Mini 
Brainin and bring her before me. First give her an 
opportunity to appear voluntarily. 

MR. DEREWETZKY: Excuse me, your Honor, may 


I speat. to counsel, please? 


MR. GREENWALD: Your Honor, Mr. Kaplan 


indicated that to me, at this moment, that he would, 
without prejudice, would be willing to agree to 
comply. 

THE COURT: The charge against Stanley V. 


Kaplan is dismissed. Solomon Derewetzky is dis- 


missed. 

THE CLERK: Jack Levine. 

THE COURT: Would you mind sitting down, 
Mr. Levine. Give your name and home address and 
telephone number to the reporter. 

MR. LEVINE: Jack Levine, 1328 Jonathan Lane, 


Wantagh, New York. 


COURT: Your phone number? 
LEVINE: 516-221-7852. 
COURT: And your title in the school sys 
MR. LEVINP: Acting Principal of Junior High 
School 22. 
COURT: What is your position in this case? 


LEVINE: I am one of the respondents 


THE COURT: Are you willing to comply with 


the Court Order? 


MR. LEVINE: I received a Court Order yester- 


day from my secretary. I would like to speak to the 


attorney for one minute, if I may? 

THE COURT: You may. 

Mr. Greenwald. 

(Whereupon,a discussion was had between 
Mr. Levine and attorney Greenwald.) 

MR. LEVINE: Yes. 

MR. GREENWALD: Your Honor, in view of all the 
proceedings that have occurred previously, including 
the proceedings this morning, I would ask the Court's 
permission to adjourn this matter until the after- 
noon. I would like to, with the Court's permission, 
seek the review of the United States Attorney's actio 


here before the United States Court of Appeals. 


THE COURT: Denied. 


MR. GREENWALD: Mr. Levine. I am sorry, 


Mr. Levine indicated to me that he had received a 


package from the U.S. Attorney which didn't contain 
some of the material, but indicated he was willing 
to comply with the Court's Order. 
THE COURT: All right. Dismissed as to 
Mr. Levine. You may return back to your work. ‘Thank 
THE CLERK: Paul FPlaumenhaft. 
MR. GREENWALD: I am sorry. Excuse me, your 
Honor. May I ask the Court's indulgence? 
MR. LEVINE: I just need two or three minutes. 
THE COURT: Certainly. 
While we are waiting, we will go back to our 
criminal case. 
(Whereupon, a short recess was taken.) 


(Continued on next page.) 


PA/ffe (Whereupon Mr. Levine resumed the witness 
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chair.) 

MR. GREENWALD: Your Honor, if I may add, during 
the interval I managed to speak to individuals I have 
never spoken to before, and they continued to -- 


THE COURT: Excuse me. I have Mr. Levine before 


MR. LEVINE: Yes. 


THE COURT: Areyou willing to comply or do you 
want to take another position in this case ara be 
represented by counsel? 

MR. LEVINE: I would comply under protest, and 
I wish to make a statement. 

THE COURT: You may do so. I will be happy to 
hear you. 

MR.LEVINE: First of all, I was called about a 
week and a half ago by a Mr. Jones from the HEW about 
the survey. I informed him that something had happened 
to the survey, that I would like to look at. He 
promised me another copy would be sent to me. I have 
not seen that at all. 


THE COURT: Will you furnish Mr. Levine with a 


MR. LEVINE: Secondly, I find the survey morally 


unjust to me. However, the Court has placed me ina 
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position regarding the children of the school and the 


staff of the school going against me and my family, and 
I am in a very difficult position. Under that circum- 
stance, I comply under protest. 

THE COURT: I don't understand. 

MR, LEVINE: I said I find the survey is 
indefensible to have a survey. It has no value. It 
characterizes people, which I object to. However, for 
my own personal benefit and certain problems at home, 
I cannot risk anything like that. 

THE COURT: Thank you very much. 

MR. (ARO: Just a clarification. Mr. Levine, do 
you need a copy of the EEO-5? 

MR. LEVINE: Yes. 

MR. CARO: Do you need a copy of 
compliance report? 

MR. LEVINE: I need a copy. 

MR. CARO: So you need both. 

MR. LEVINE: Yes. 

MR. GREENWALD: I find it really upsetting for a 
gentleman to bs brought in -- 

THE COURT: Excuse m@ -~- 

MR. GREENWALD: I know Mr. -- 

THE COURT: Excuse me. Are you representing 


Mr. Levine? He's now dismissed. He is not a part of 
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this case. 


MR. GREENWALD: I understand. It seems to me 


that Mr. Levine has been asked by this Court to comply 


with surveys he doesn't have, and which apparently 
HEW hasn't submitted to him. 

In addition to that, there are a number of peopl 
out there who were given these surveys on Friday -- 

THE COURT: Excuse me. You are dismissed. Tha 
you very much, Mr. Levine. Thank you for your help. 

THE CLERK: Paul Flaumenhaft. 

THE COURT: Sit down please, Mr. Fiaumenhaft. 
Give your name and address and home number and position 
to the reporter, please 

MR. FLAUMENHAFT: Paul Flaumenhaft, 16 High Pass 
Circle, Dix Hills, New York 11746. Principal, P.S. 34, 
Manhattan. 

THE COURT: Telephone number? 

MR. FLAUMENHAFT: At school, your Honor? 

THE COURT: At home. 

MR. FLAUMENHAFT: 516-421-4909. 

THE COURT: And what position would you like to 
‘ike in this case? 

MR. FLAUMENHAFT: Well, your Honor, I am oppo 
to the survey, but feel placed in a position, personal 


that I can't afford to go to jail. I wish to comply. 


21 


THE COURT: Do you wish to be represented by 


@munsel? 

MR. FLAUMENHAFT: I have said I will comply. 

{HE COURT: The case is dismissed against Mr. 
Flaumenhaft. 

THE CLERK: Bernard Mecklowitz. 

MR. CARO: Bernard Mecklowitz has indicated his 
willingness to comply, and the Government asks that the 
case against him be dismissed. 

THL COURT: -Yes. 

THE CLERK: Stanley Stern. 

THE COURT: Excuse me. Is Mr. Mecklowitz here? 

MR. CARO: He has indicated his willingness to 
comply. 

THE COURT: All right. Dismissed as to 
Mecklowitz. 

THE CLERK: Stanley Stern. 

MR. STERN: Yes. 

THE COURT: Sit down, would you please, Mr. 

MR. STERN: Stanley Stern, 37 Circle Lane, 
Roslyn Heights, New York 11577. 

THI COURT: Phone number at home. 

MR. STERN: 516-484-4217. 

THE COURT: And your title in the school system? 


MR. STERN: Interacting principal P.S. 64. 
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THE COURT: Whatposition do you take in this 


MR. STERN: I will comply. 
THE COURT: Dismissed as to you. Thank you, sir 
THE CLERK: Herbert N. Krasnoff. 


THE COURT: Good morning, sir. Give us the 


information we require. 


MR. KRASNOFF: Pardon? 

THE COURT: Will you give us your name, phone 
number, address and title in the school system? 

MR. KRASNOFF: Herbert Krasnoff, 510 East 23rd 
Street, New York 100190. Telephone at home, OR 3-6849. 
Principal Public School 97, Manhattan. 

THE COURT: What position would you like to take 
in this litigation, sir? 

MR. KRASNOFF: I will comply, sir, most 
reluctantly. 

THE COURT: Case is dismissed against you, sir. 
There is no reason for you to remain. Thank you. 

THE CLERK: Carmen Aponte. 

THE COURT: Has Carmen Aponte been served? 

MR. CARO: Yes, she has. 

A VOICE: She will comply. 

MR. CARO: Would you identify yourself? 


A VOICE: I am the Deputy Superintendent in 
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District No. 1 and she sent in her papers that she 


complies. 

THE COURT: Would you mind giving us your name, 
address, telephone number. 

MR, LIGGIO: Carl Liggic, home phone number 
914-337-5525. 

THE COURT: Home address? 

MR. LIGGIO: 171 Lawrence Avenue, Eastchester, 
New York. 


THE COURT: Thank you very much, sir, for your 


THE CLERK: Phillip Thau. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed as to Thau. 

THE CLERK: Stanley Metger. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 
case against him. 

THE COURT: Dismissed. 

2 CLERK: Sam Margolis. 
CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 


case against him. 


COURT: Dismissed as to Margolis. 
= CLERK: Anthony Bilbao. 
> COURT: Good morning, Mr. Bilbao, sit down. 


BILBAO: Anthony Bilbao, 236 West 10th Str 


675-7914; principal of -- well, principal of 160, now 


P.S. 142. 

THE COURT: 142? 

MR. BILBAO: Yes. It's a new school. 

THE COURT: And what is your position in this 
litigation, sir? 

MR. BILBAO: I will comply with your Honor's 
order. I would like to make a statement. 

THE COURT: I will be pleased to hear you. 

MR. BILBAO: In this situation, I find that as 
an individual I am faced with two very compelling 
problems: 

A, the sanctity of law upon which this nation is 
built, and the sanctity of the rights of individuals, 
another precept upon which this nation is built. In 
dealing with these two situations currently, I do not 
believe that thew surveys that we have bewn asked to 
complete basically uphold the rights of individuals. 

However, in defying a Court order we would be 
no more upholding the rights of individuals, either. 


I find in this situation I wind up as an adversary 
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within the Court of law, which I think is the basis of 
our country. That should not be, and yet, it has bec 
so in these proceedings this morning. I think the 
nature of what is possible here, because of the non- 
compliance with your Honor's order, is the nature of 
the surveys themselves and their uses. The thing that 
has disturbed me about the surveys from tne very 
beginning are where are the safeguards and their use? 
They are not within the legislative development of the 
surveys themselves, and surely so far they have not 


been within the precepts of the Court. I think the 


issue of safeguards is paramount, and it is my hope 


that in complying at this time, that maybe we can get 
through the aspects of sanctity of orders and what will 
be followed and ordered in order, and get to the 
essence, I think, of what was attempted to be accomp- 
lished by individuals originally saying, "No," and 

that is, that the surveys themselves be looked at, and 
hopefully some safeguards be placed on them. 

THE COURT: You understand, Mr. Bilbao, that 
there was a litigation in this Court in which the 
corporation counsel took an adversarial role, that 
there was a full hearing before one of our magistrates, 
and that I approved the order only after that hearing. 


Subsequently, there was intervention, which is now 
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being conducted by Mr. Greenwald, at which time he will 
have an opportunity to make these points. The question 
is always open as to what may be done with the survey 
and other protections, but as it stands now, the only 
litigation we have has resulted in an order after 
hearing that the survey can go forward. 

MR. BILBAO: I understand that. 

THE COURT: So that there is not the sharp 
dilemma necessary that you posed between the indivddualis 
rights and the need to follow the law. 

MR. BILBAO: I understand that, your Honor. But 
I wish to be understood in the context that I am 
charged with the responsibility of children and education 
of future members of our society, and the basics I feel 
here is that I see in the daily operation of fulfilling 
my responsibilities. The aspects of misuse of data. 

At some point we must stand and say, "Can someone pleas 
look at this?" 

THE COURT: We will give you that opportunity 
indirectly at least, because we have this suit now, and 


it was open to you at ali times and still is. You 


have counsel, and you are not being compelled to do 


something without having the opportunity to be fully 
heard. 


Dismissed as to Bilbao. Next. 
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MR. GREENWALD: Your Honor, if I may make an 
expeditious statement to try to expedite. 

THE COURT: I prefer to go through it one 
time since we have the individuals here. 

THE CLERK: Alan Starsky. 

THE COURT: Good morning, sir. 

MR. STARSKY: Good morning. Alan Starsky, 


23 Oliver Place, Staten Island, New York 10314; 


761-6813; interim acting principal at P.&. 188 in 


Manhattan. 

THE COURT: Whatis your position in the suit? 

MR, STARSKY: I will comply under protest, and 
I wish tc make a statement. 

THE COURT: Yes. I will be happy to hear you. 

MR. STARSKY: The necessity of the requirement 
that I categorize my colleagues and the children as 
belonging to a particular racial or ethnic group is 
repugnant to everything I stand for as .a human being, 
as an educator, because we try to teach the children 
in the school the oneness of mankind. 


THE COURT: Thank you very much. Dismissed. 


THE CLERK: Steven Brounstein. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks for the Court to dismiss 
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the case against him. 
THE COURT: Dismissed as to Brounstein. 


THE CLERK: Harold Simon. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the Court to dismiss the 
case against him. 

TUE COURT: Dismissed as to Simon. 

THE CLERK: Angele Rosania. 

MR, CARO: The Government asks that the case 
against her be dismissed. 

THE COURT: Dismissed as to Rosania. 

THE CLERK: Harry Levine. 

MR. CARO: He has indicated his willingess to 
comply. The Government asks the Court to dismiss the 
case against him. 

THE COURT: Dismissed as to Levine. 

THE CLERK: Donald Ashman. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 
case against him. 

THE COURT: Dismissed as to Ashman. 

THE CLERK: Eugene Levitt. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 


case against him. 


THE COURT: Dismissed as to Levitt. 

THE CLERK: Alfred Rappaport. 

MR. CARO: The Government asks that the case 
against him be dismissed. 

THE COURT: Dismissed as to Rappaport. 

THE CLERK: Meivin Fasner. 


MR. CARO: He has indicated his willingness to 


comply. Yhe Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Newton Baum. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 
case against him. 

THE COURT: Dismissed. 

THE CLERK: Harold Swid. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the Court to dismiss the 
Case against him. 

THE COURT: Dismissed. 

THE CLERK: Maria Anderson. 

MR. CARO: She has indicated her willingness to 
comply. The Government asks the Court to dismiss the 
case against her. 


THE COURT: Dismissed. 
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THE CLERK: John Lunch. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Irving Rosenman. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Benjamin Bromberg. 
(Pause.) Benjamin Bromberg. 


THE COURT: The marshal will arrest and bring 


Mr. Bromberg before the Court, first having given him 


an opportunity to appear voluntarily. 
THE CLERK: Brunilda Hernandez. 
MR. CARO: She has indicated her willingness to 


comply. The Government asks the case against her be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: William O'Shaughnessy. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 


THE COURT: Dismissed. 


Angi 


CLERK: Albert Goldstein. 
MR. GOLDSTEIN: Here. 


THE COURT: Good morning, sir. Sit down, please 


MR, GOLDSTEIN: Thank you. My name is Albert 


Goldstein. I live at 1741 East 5th Street, Brooklyn, 
New York 11223. My home phone is 339-0508. I am the 
principal of Pubiic School 196 in District 14 in 
Brooklyn. 

THE COURT: What is your position in the suit? 

MR. GOLDSTEIN: My position is that I will not 
comply, and if your Honor will give me an opportunity 
to consult with my counsel, I will be willing to dis- 
cuss the matter wth him. 

THE COURT: Yes. Do you want this counsel to 
represent you? 

MR. GOLDSTEIN: Yes. 

THE COURT: All right, sir. We will take up 
your case subsequently. Thank you very much. Remain 
present. 

THE CLERK: Fred Yacovane. 

MR. CARO: He has indicated his willingness to 
co.uply. The Government asks the case against ‘iim be 
dismissed. 

THE COURT: Dismissed. 


THE CLERK: Blanche Salsky. 
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MR. CARO: She has indicated her willingness to 
comply. The Government asks that the case against her 
be dismissed. 
THE COURT: Dismissed. 
THE CLERK: Joseph Friscia. 
THE COURT: The marshal will arrest Mr. Friscia 


and bring him before the Court, first giving him an 


opportunity to appear voluntarily. 


THE CLERK: Linon Pretty. (Pause.) Linon Pretty 

THE COURT: The marshal will arrest and bring 
Linon Pretty before the Court, first giving her or him +- 
Linon Pretty an opportunity to &ppear voluntarily. 

THE CLERK: Frank Zagari. 

MR. CARO: He hae indjcated his willingness to 
comply. The Government asks the case against him be 
ditmise#ed. 

THE COURT: Dismissed. 

THE CLERK: Frank Longo. 

MR. CARO: HH» has indicated his willingness to 
comp.v. The Government asks that the case against him 
be dismissed. 

THE COURT: DIamissed. 

THE CLERK: Sydney Klevorick. (Pause.) Sydney 
Klevorick. 


THE COURT: The marshal will arrest Mr. Klevoric 
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and bring him before the Court, first giving him an 


opportunity to appear voluntarily. 
THE CLERK: Sheldon Toback. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Hidlel Rosen. 

MR. CARO: The Government asks that the case 
against him be dismissed, because he has indicated his 
willingness to comply. 

THE COURT: Dismissed. 

THE CLERK: Felix Berman. 

MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Murray Sussman. 

MR. SUSSMA:,:; Here. 

THE COURT: Will you give the reporter the 
information. 

MR. SUSSMAN: Murray Sussman, 229-19 Edgewood 
Avenue, Laurelton, New York; 527-4688; principal P.S. 
Queens. 
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TRE COURT: And your position in the case? 
MR. SUSSMAN: Your Honor, I am going to comply 


under protest, and may I make a statement? 


THE COURT: Certainly. I will be pleased to 
hear you. 


MR. SUSSMAN: I am very troubled by the fact tha 


7 
the matter is under litigation now before the magistrate, 
who will rule on the merits of the case, and by comply ’ 
I am doing something I consider morally wrong, and later, 


maybe next week, the magistrate may rule that T am right; 


" that HEW 4s not entitled to this information, but it 
will already be done. I will already have submitted it} 
I submit that I am being asked to state my position 
prematurely. 
THE COURT: Well, we have to go forward. The 
Court has ruled in the interim, because of our time 
pressures. If it should appear that the Government is 
not entitled to the information, the Court has full 
authority to impound the surveys and take other pro- 
tective action. But, as a matter of time limits, 
because of the imminence of the end of the school year, 
we cannot wait to gather the information. I think you 
can appreciate that. 


MR. SUSSMAN: Yes, your Honor. 


THE COURT: Thank you. Dismissed. 
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THE CLERK: Beverly Hirscholrn. 


MR, CARO: She has indicated her willingness to 


comply. The Government asks the case against her be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Matthew Schwartz. 

MR, GREENWALD: I have been advised -- 

THE COURT: Matthew Schwartz. 

A VOICE: He is sick. 

MR. GREENWALD: Mr. Schwartz underwent surgery 
a couple of days ago. How he was served, I don't know. 

THE COURT: In view of the fact that he is 
apparently incapacitated, I see no possibility of his 
complying. 

MR. CARO: We are unaware -- there must be an 
acting principal. 

THE COURT: We will have to serve somebody else. 
Dismissed as to Matthew Schwartz with leave to reinsta 
where it would appear that that information is not 
accurate. 

THE CLERK: John Piscelli. 

MR. PISCELLI: John Piscelli, 25 Vista Hill Road, 
Great Neck, 11021. 516~482-7916. 

THE COURT: And your title? 


MR, PISCELLI: Principal of P.S. 46 Queens. 


THE COURT: What is your position? 

MR. PISCELLI: Judge, I will comply under 
You have heard all of the argument that has been given 
to you. I agree with it wholeheartedly. 

THE COURT: All right, Mr. Piscelli, it would 
grieve me to put a neighbor :in jail. 

THE CLERK: William Nosofsky. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Thomas Caetan. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against hin 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Irene Fiteni. 

MRS. FITENI: I have not indicated my willin 
to comply. 

THE COURT: Good morning, how are you" 

MRS. FITENI: Good morning. Irene Piteni. 
255~05 Iowa Road, Little Neck, New York, 229-2186. 

THE COURT: And you are? 

MRS. FITENI: Principal P.S. 130 Queens. 


THE COURT: Yos. What is your positios? 
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MRS. FITENI: I would like to address the Court. 

THE COURT: I will be happy to hear you. 

MRS. PITENI: During the last six months my 
school and staff have participated in an HEW Survey, 
which took, I would say, approximately three months and 
consumed a great deal of time, both of the staff and of 
mine. During that time, the edwation of the children 
suffered, because no time was given to the staff to fil 
that cat. 

Now, in essence, the Government already has this 
information through that survey, because it encompassed 
two to four booklets, ranging from 30 to 60 pages, and 
the information that was given there was given by the 
teachers concerning themselves. 

Now, I think it is morally wrong for the Govern~- 
ment to ask me to ascertain the race and langauge of 
any child or person on my staff. If I wish to give it 
willingly or if they wish to give it, it is their 


civil rights to “© 80. 


THE COURT: I am sorry. 


MRS. FITENI: Now, because of personal considera 
tions and my own family, I cannot afford to go to jail, 
and therefore I will comply under protest, but I agree 
with the gentleman before me that the posing of these 


questions, the manner in which they have been posed, to 
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acquire status, without reasons asked, is immoral and 
unethical, and will go into computers where it will brin 
forth things that are not true and are not accurate. 

THE COURT: All right. You understand that we 
have hela a hearing on it, and the magistrate did rule 
after the hearing the evidence, that it was a valid 
survey. The Government was entitled to this information. 
There has now been an intervention, and further hearing 


will be held. If necessary, the Court, based on-furth 


hearings can issue protective orders. This was a | 


problem generally that many people have with surveys 
from Washington; businessmen and educators and others. 

MRS, FITENI: And having been an employee of the 
Federal Government, I know very well how statistics can 
be misused when they come out, simply as atatistics | 
without the facts behind them; and the way “hat some of 
those questions were posed in the survey can only lead 
to misunderstanding when there is no reason attached to 
them. Therefore, that is why I protest and conply 
really under duress. 

THE COURT: I understand your position. Thank 
you very much. The case is dismissed as to this 
defendant. 

THE CLERK: E.G. Caponeti. 


MR, CARO: The Government asks that the case 


against him be dismissed. 
THE COURT: Dismissed. 
THE CLERK: Frieda Kufeld. 
MR. CARO: She has indicated her willingness to 


comply. The Government asks that the case against her 


be dismissed. 
THE COURT: Dismissed. 
THE CLERK: Patrick Infantino. 


MR. CARO: Ue has indicated his willingness to 


comply. The Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Herman Bogdan. 

MR. CARO: The Government asks that the case 
against him be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Frank Witson. (Pause.) Frank 
Witson. 

THE COURT: The marshal will arrest and bring 
Mr. Witson before me, first allowing him to appear 
voluntarily. 

MR. CARO: Excuse me, your Honor. He has 
indicated his willingness to comply. The Government 
asks that the case against him be dismissed. 


THE COURT: Warrant of arrest will be vacated. 


THE CLERK: Martin Greenbaum. 


MR, CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Florence Klein. 
MR, CARO: She has indicated her willingness to 


comply. The Government aske the case againc< her be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Seymour Sundick. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Jean Gowney. 
MR. CARO: She has indicated her willingness to 


comply. The Government asks the case against her be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: William Stein. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 


THE COURT: Dismissed. 


THE CLERK: Seymour Weinstein. 
MR. CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Carl Ullman. 

THE COURT: Good morning, Mr. Ullman. 

MR. ULLMAN: 2596 Woods Avenue, East Meadow. 
Sunset 5-7324. Principal 213 in Queens. May I say, 
Judge, I was trained as a sociologist, among other 
things. I find it very difficult to answer the questions 


on the ethnic survey. For example, I couldn't define 


"black." I couldn't see any guidelines in the survey's 


instructions. Also, where the Government asks for 
information, there should be a stated purpose and intent. 
I didn't find a description adequate for our purposes. 
However, because the foundation of our country is law 
and order, I must comply under protest. 

THE COURT: Well, you do the best you can with 
the survey indicating your reservations. Thank you 
very much. Dismissed. 

THE CLERK: Bertcon Lax. 

THE COURT: Good morning, sir. Sit down. 

MR, LAX: Berton Lax, 10 R.J. Lane, Commack , 


11725; phone, 543-1692; principal, P.S. 221 Queens. 


COURT: What is your position? 

MR. LAX: I indicated -- 

THE COURT: In the lawsuit, I mean. 

MR. LAX: I am going to comply under protest. 
I would appreciate an opportunity to address the Court. 

THE COURT: I will be happy to hear you, sir. 

MR. LAX: I, too, feel that I am being forced to 
commit what I consider to be an immoral act, but I am 
faced with the possibility of going to jail. I consi 
personally, the request by Federal Government to comple 
the survey to be not only immoral, but unconstitutional 


I also feel we are being asked to complete a form where 


when Federal employers seek to hire personnel, they 


are not permitted to ask the kind of questions that I 
am supposed to be able to identify with respect to my 
staff. 

Finally, I hoped, because I am very aware of the 
current litigation regarding this census, I had hoped 
that the Court would resolve an issue where we could 
submit the information and yet have it withheld from 
the Government, pending the outcome of this case. 

THE COURT: We may be able to do that depending 
upon the hearing that will be conducted beginning this 
afternoon. You understand the posture of the litigation. 


The hearings that were previously held resulted in an 
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order that the information be given to the Government 
without any reservation. Subsequent to that order, 
there has been an intervention, and because of the 
objections made I have ordered new hearings to be held. 
At those hearings I assume counsel will bring that 
possibility to the attention of the Magistrate, and 
subsequently to my attention. 

MR, LAX: I understand that and appreciate it. 


I am concerned and quite anxious, as my colleagues, 


with the misuse and abuse of these statistics prior to 


that adjudication. I would hope that that would not be 
the case. However, previous. history, previous 
experience I am afraid makes me quite anxious -~ 

THE COURT: I can't give you any guarantee until 
I hear from the Magistrate. Thank you. Dismissed. 

THE CLERK: Jack Sunshine. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Irving Kamil. 

THE COURT: Good morning, sir. 

MR. KAMIL: Irving Kamil, 32 Overlook Avenue, 
Cliffside Park, New Jersey; principal of I.8. 74. 


THE COURT: Home phone? 


A-284 


MR. KAMIL: 201-945-1759. 

THE COURT: What position will you take in the 
litigation? 

MR. KAMIL: Well, may I ask a question before I 
answer? 

THE COURT: Yes. 

MR. KAMIL: I couldn't hear all that was sa.d at 
the table. Ifind the entire questionnaire totally 
abhorrent against my conscience, and I could make a 
speech which we don't have time for -- 

THD COURT: Iwill be glad to hear you. 

MR. KAMIL: Very briefly, your Honor, for my 
Government, the Government of the United States of 
America to take an action which I only associate with 
the deepest of the enemies of ‘iy pcople, the Nazis, is 
so inconsistent toward my feeling with the Government 
to make real emotion. I never see a child, and I tell 


you the truth, as a white child, black, Puerto Rican 


or Oriental. I have been in this business for 27 years 


I have worked in Harlem for 12 years, and Bedford 
Stuyvesant, and I only asked that they ask me for the 
name of ‘the child. I don't think I can remember if a 
child is black or white. My children went to college 
and filled out applications, and it said on some of 


them "No pictures," so there was no identification as 
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to race or religion, and I was happy to sew that. I 


would not be a principal-in New York City, were it not 
for the fact that religion and race ware not a part of 
my selection. I knew no one, but for my Government to 
ask me to give that kind of information, I find so 
inconsistent with the nature of the Government ina 
bicentennial year, I am just appalled. I am appalled. 
I can't go to jail. I don't intend to go to jail. I 
almost wish I could make the opposite decision. There- 
fore, I probabsy will haves to comply, because the 
pressure put on me is very great. But, I can't -~ I 
wanted to know why we couldn't delay this. I think the; 
questionnaire is wrong. I really do. I would be more 
than delighted to give you the questionnaire for you to 
seal in an envelope until it is decided, whether such 
information should be given, because once we give the 
information to HEW and then subsequently it is decided 
that we need not have given that information, thay have 
the information. I don't trust them. They are devious 
They are mischievous, and the things that are happening 
around this country, notably in Los Angeles and Chicago 
as a result of similar questionnaires are harmful to 
the very nature of democracy. Therefore, I must compl 


I thought I heard you say something about impounding? 
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THE COURT: There is no such order for impounding. 
The litigation as it now stands has in force an order 
requiring information to be given to HEW with no limita 
tion on its use. I permitted intervention, and pre- 
sumably counsel will raise the issue of impoundment or 
other protective devices in connection with those furth 
hearings. 

MR, KAMIL: How will that affect if I comply? I 
guess they will get the questionnaire to me, but by tha 
time HEW will have the information. 

THE COURT: Counsel is going to have a hearing 
this afternoon. 

MR. GREENWALD: No. 

THE COURT: No? 

MR, GREENWALD: The arrangement with the Magistrate 
was we would -- the CSA would subnit briefs to him by 
Monday on issues of law. U.S. Attorney has 48 hours to 
comply thereafter. The Board of Education is going to 
do nothing. 

THE COURT: What is the position of tha Govern- 

Are you putting this material on computers? 

MR. CARO: Your Honer, let me just -~ for a 


second -- indicate that thw Magistrate did give counsal | 


an opportunity to move as expeditiously as he saw fit. 


There's no delay on the part of the Government. 
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MR. GREENWALD: The Magistrate asked the J.S. 
Attorney if he would agree to an adjournment of these 
contempt hearings until he made a determination follow- 
ing the submission of the brief as he's denied it. 

THF COURT: Are you going to put this material 
on computers? 

MR. CARO: Your Honor, the information will be 
gone forward to be completed and analyzed and collated 
and stored. 

THE COURT: Well, I don't want you to put it in 


the computer system until after we have had an oppor- 


tunity Sr the Magistrate to report. You can go ahead 


with the collection. 

MR. KAMIL: Thank you very much, sir. 

THE COURT: But don't put it inte the computers. 

MR. GOLDSTEIN: I didn't know it would be under 
those conditions when I said I wouldn't comply. I 
would be willing to comply under those conditions. 

MR. KAMIL: That's Mr. Goldstein, I believe. 

THE COURT: Principal of 196. You are now 
willing to comply? 

MR, GOLDSTEIP: Under the conditions you just 
stated. 

THE COURT: I may remove those conditions any 


time after a hearing. All I am now doing is to provid 


A~288 


48 


everybody an opportunity to be heard. You understand 


that. Once it's collected, I can't guarantee what's 


going to happen as of that moment. 
MR. GOLDSTEIN: This is reasonable. 
COURT: Youarewilling to comply? 
GOLDSTEIN: Yes. 


COURT: Yer. Mr. Albert Goldstein will 


KAMIL: And I will, too. 
>; COURT: All right. Thank you very much. 
$3 CLERK: Harold Kobliner. (Pause.) Harold 
Kobliner. 

MR. CARO: He has indicated his willingness to 
comply. The Government would ask that the charges 
against him be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Louis Brasz. 

MR, CARO: He has indicated his willingness to 
comply. The Government asks that the charges against 
him be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Seymour Sternberg. 

MR. CARO: He has indicated his willingness to 
comply. ‘The Government asks the charges against him 


be dismissed. 


TUL COURT: Dismissed. 

THE CLERK: Milton Sobel. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: ‘yelyn “Satera. 


MR, CARO: She has indicated her willingness to 


comply. The Government asks the charges against her be 


dismissed. 

THE COURT: Dismissed. 

Tin CLERK: Andrew Galto. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

Tri. COURT: Dismissed. 

THLE CLERK: Irving Schultzman. 

MIR. CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 
dismissed. 

TI] COURT: Dismissed. 

THE CLERK: Selma Rosen. 

MR, CARO: She has indicated her willingness to 
comply. ‘The Government asks the case against her be 


dismissed. 


THE COURT: Dismissed. 
THE CLERK: Irwin Price. 


MR, CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Seymour Litman. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Mitchell Learner. 

THE COURT: Mitchell Learner. The marshal will 
arrest Mitchell Learner forthwith and bring him to 
Court, first giving him an opportunity to appear 
voluntariiy. 

THE CLERK: Maron Schwartz. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Y.ncent Romano. 

MR. CARO: Ha haw indicated uis willingness to 
comply. The Government asks the charges against him 


be dismissed. 


THE COURT: Dismissed. 
THE CLERK: Edward Levitan. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Harold Walters. 

MR. CARO: He has indicated his willingness to 
comply. ‘The Goveramant asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Melvin Wortman. 

MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him bs 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Samuel Peyer. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Lawrence Wolsky. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 


dismissed. 


THE COURT: Dismissed. 
THE CLERK: Herbert Karp. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Samuel Rabinoff. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Herbert Tillem. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Leonard Zuckerman. 

MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 


dismissed. 
COURT: Dismissed. 
CLERK: Howard Krauss. 
MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 


diemissed. 


53 

THE COURT: Dismissed. 

THE CLERK: Michael Martello. 

MR. -ARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Alexander Metzger. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the charges against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Madeline Cahill. 

MR. CARO: She has indicated her willingness to 
comply. The Government asks the charges against her be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Nathan Falk. (Pause.) Nathan Palk. 

THE COURT: The marshal will arrest Nathan Falk 
forthwith and bring him before the Court, first giving 
him an opportunity to appear voluntarily. 

THE CLERK: Alfred Freed. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the charges against him be 
dismissed. 


THE COURT: Dismissed. 
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THE CLERK: Howard Hurwitz. 
THE COURT: Good morning. 
MR, HURWITZ: Good morning. 


THE COURT: Give us your name and address, home 


phone, title in the school system, and the position tha 


you will take in the case, please. 

MR. HURWITZ: My address is 166-15 Grand Central 
Parkway, Jamaica, New York 11432. I ama principal of 
Long Island City High School in Long Island City, Queeng, 
New York. 

THE COURT: Your home phone? 

MR. HURWITZ: My home phone is 380-5029. 

THE COURT: And your position in the case? 

MR, HURWITZ: My position in this case is that I 
shali not comply with your order, your Honor. 

THE COURT: Do you wish counsel to represent you 

MR. HURWITZ: I wish the attorney, Leonard 
Greenwald, to represent me. 

THE COURT: All right. If you will just stand 
by, we will consider your case shortly. 

MR. HURWITZ: Thank you, sir. 

THE COURT: Thank you, Mr. Hurwitz. 

THE CLERK: Bess Reynolds. 

MR. CARO: She has indicated her willingness to 


comply. The Government asks the charges against her be 


A-295 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Edwin Sturman. 
MR, STURMAN: Here. 
THE COURT: Good morning. 


MR. STURMAN: My name is Edwin Sturman, 67-35 


principal of Public School 46 in Queens. 


THE COURT: Home phone. 


Yellowstone Boulevard, Forest Hills, New York; ~ 


MR, STURMAN: I gave it already. 

THE COURT: What is your position? 

MR. STURMAN: I would like to make a statement 
that I find it most repugnant to complete an ethnic 
survey. Over the past years we have made great gains 
in civil rights, where it can no longer put in an 
advertisement, even male or female, where we do rot pu 
in stories whether it's black, white, Indian or Puerto 
Rican, and yet we are here being asked to identify our 
teachers. We were asked to do it with our pupils on 
the very same basis, so I find it at odds with our 
civil rights growth. I also feel myself in the same 
position as one of my predecessors in this chair with 
my feelings about the law. I have a son who just 
graduated law school this week. 


THE COURT: What law school? 
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MR. STURMAN: You are going to be teaching there 
The Brooklyn Law School. 
THE COURT: Congratulations. 
MR. STURMAN: And I spoke with him last evening. 


Of course he is not in a position to advise me yet, and 


I do have the feelings about the law, and I will comply 


but under very strong protest. 

THE COURT: Thank you very much, sir. 

MR, STURMAN: Thank you. 

THE COURT: Dismissed. 

MR. CARO: Your Honor, before we go any further 
so that people will not be misled, I have been advised 
that there has been an immediate need for the Governmen 
to utilize the information being collected for one of 
the areas that is being investigated. If the Court 
adheres to its decision to stay use of that, I would 
like to have that as a preliminary injunction so that 
we can take it up on appeal. 

MR. GREENWALD: I would so move. 

THE COURT: Submit an order this afternoon 
embodying the requirement that the information not be 
placed into computer, and then you can take your appeals. 

MR. CARO: Would counsel prepare it? 

THE COURT: I think you ought to when the hearing 


is terminated, so you can take it up to the Court of 


Appeals. 

MR. GREENWALD: Your Honor, I have been busy 
through the last couple of days with the Magistrate and 
with other matters. I am now in preparation of having 
my office prepare for the appeal to the Court of Appeal 
and at the same time, preparing an appeal to the Magis- 
trate. I would like the Court to adjourn and permit me 
to go to the Court of Appeals this afternoon with the 
United States Attorney. 


THE COURT: No. We are not going to adjourn the 


hearing. We are going to give them a complete case. N 


I see no way of avoiding going through all of these 
names. I think the Court ought to have a whole issue 
before it. We will be able to complete this. 

MR. GREENWALD: I would like to bring to your 
attention one matter in which -- 

THE COURT: Excuse me. We have all these people 
waiting. 

MR. GREENWALD: These aren't all, your Honor. 
They are ready with another batch of 136. 

THE COURT: Let's take care of what we have 
before us now. 

MR. GREENWALD: I assume, because there's been 
a strange selection in the people before you today -- 


THE COURT: I will hear you on that later. 
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Proceed. 

THE CLERK: Blanche Schwartz. 

THE COURT: Good morning. Nice to see you again 
Give your name and home number. 

MRS. SCHWARTZ: Blanche Schwartz. My addres. is 
535 West 110th Street; that's New York City 10025. My 
home phone is Monument 2-9283. 1 ama junior high school 
principal. 

THE COURT: What is your position in this 
litigation? 

MRS. SCHWARTZ: I ama junior high school -- 

THE COURT: No. Your position in this litigation. 

MRS. SCHWARTZ: My position is I would li: to 

statement. 

THE COURT: I will be happy to hear you. 

MRS. SCHWARTZ: Thank you. I find it extra- 
ordinarily painful to have to respond in this case, 
because I am, your Honor, the product of a rather large 
mid-European family, who about 35 years ago was forced 
to rnspond to another type of ethnic survey, and as a 
result, about 45 of them did not survive. Therefore, 


find this a tremendous moral decision to make, because 


I 
I did not believe in ethnic surveys, nor do I believe i 
t 


quota systems. As a matter of fact, when I was a stud 


at Columbia University, I was forced to fill out an 
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application form which asked me what my religion wes, 
because obviously Columbia had a quota system, and I 
see the actions of HEW as on the platform of the 
reformation of a quota system. 

If I had faith in the work of the HEW, I would 
have more faith in ethnic surveys. 

As a principal for many years standing, almost 
20 years, your Honor, I have not regarded children as 


white, black or Puerto Rican, but as my children. I 


have done my best. I have never discriminated, nor has 


discrimination existed in the school of which I was a 
principal, and I feel I have done a good job, and I fee 
that most other principals in this city follow suit in 
that, your Honor. I feel that also there is moral 
obligation. However, I do not want to go to jail. I 
do not want to suffer penalties, and this is a tremendous- 
ly painful decision, and I wish I could have more time 
to make this decision, but I will have to be forced to 
comply under great duress, and this is a really great 
blow to my moral convictions to do this. 

THE COURT: I appreciate your position, but J 
understand you will comp)y. 

MRS. SCHWARTZ: I will have to, your Honor. 

THE COURT: Dismissed. Thank you very much, 


THE CLERK: Sigfried Bickoff. 
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MR, CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 
cismissed. 
= COURT: Dismissed. 
5 CLERK: Norman Weisman. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Margaret Greene. 

MR. CARO: She has indicated her wi)cingness to | 
comply. The Government asks the case against her be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Anna &chmier. 

MR. CARO: She hae indicated her willingness to 
comply. The Government asks the case against her be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Edwin Jauffmann. 

MR. CARO: He hes indicated his willingness to 
comply. The Government asks the case against him be 
dismissed. 

THE COURT: Dismissed. 


THE CLERK: William Finegold. 
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MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Solomon Zeichner. (Pause.) Solomon 
zeichner. 

THE COURT: Good morning. 

MR, ZEICHNER: Good morning. My name is Solomon 
Zeichner. My home address is 5918 Post Road, Bronx, 
New York 10471. I am the principal of Public School 2 


in Manhattan. 


THE COURT: And your position in this litigation’ 


MR, ZEICHNER: My position is a very troubled 
one, and I beg the indulgence and patience of the Court 
I know that all of those who preceded me gave some very 
strong argument about conscience, about the moral 
repugnance of identifying people by race. I find it 
very difficult on one basis to even determine who is 
black and who is white and who is Oriental and who is 


Puerto Rican. Who do I guard that by? How do I judge? 


I look at a face. It's partly white, partly brown. 


Who is to tell me? Seriously, I don't know. I know 
it's as common practice and fashionable, and speaking 


of conscience, ~peak about the holocaust in Germany and 
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slave labor camps in Russia, and I recall the agreement 


the Government made with the Indians in this country, 
and the Japanese. I am very torn. I don't want to 
defy a Court order. I really don't, and at the same 
time I don't know how to look at a face and say, ch, 
“You are white, you are black, you are whatever." Now, 


I appreciate the order you just gave to the United 


States Attorney General not to corcuterize the informa- 


tion. That eases my feelings somewhat, but it doesn't 
ease my feeling about how to identify who and what, and 
I find it difficult to decide, and I wonder if I could 
have our case stayed until such time as our attorney 
does discuss with the Magistrate to see whether this 
information is vital and necessary. 

THE COURT: Well, I can give you an opportunity 
to get your own counsel if you would like. Do you wish 
to retain your own counsel? You realize you face the 
possibility of contempt? 

MR. ZEICHNER: I recognize that. 

THE COURT: Do you want an opportunity to get 
counsel? It's an important matter. 

MR. ZEICHNER: Well, Mr. Greenwald is my counsel 


THE COURT: YOu want Mr. Greenwald to repre: ant 


MR, ZEICHNER: Yes. 


THE COURT: All right. ‘Then we will proce i in 
this case against you. 

MR. ZEICHNER: I had asked whether it could be 
stayed until such time as he appeared before the 
Magistrate. 


THE COURT: I am not in position to grant a stay 


at this time. I have an outstanding order requiring 


that all these people call. 

MR. ZEICHNER: I recognize that, but -~- 

MR. GREENWALD: Your Honor, -~- 

THE COURT: An application for a stay was denied 
racause of the exigencies of time, the gathering ¢& 
information, and we ruled on the basis that hearings 
must go forward. 

Now, counsel may take subsequent action with 
respect to that material, but the delay at this time 
would mean, as we understand it, a large cost to the 
Government, and the failure to have usable information 
which is already given. 

MR, ZEICHNER: In the matter of this import, on 
the matter of such consequences, jo we really have to 
pushed by that kind of time? 

THE COURT: I am afraid you do. We have a 
situation where the school year is coming to a close, 


and all the people will scatter. I can't keep all the 
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teachers and pupils together in the school system while 


this is litigating. 

MR. GREENWALD: Your Honor, as a result of a 
conference we had before the Magistrate, which leaves 
me to believe that some of the conclusions of fact and 
law which the Magistrate relied on are really inaccurat¢. 

THE COURT: Mr. Greenwald, until I set aside my 
order, that order will be obeyed. 

MR. GREENWALD: I understand that. 

THE COURT: I am not going to grant a stay at 
this time. 

MR. GREENWALD: Would you grant an adjournment? 
Now there is an issue we can bring to the Circuit Cour 

THE COURT: I will not. The application is 


denied. What is your position, Mr. Zeichner? 


ZEICHNER: I am afraid that I will have to 


court: You will comply? 
ZEICHNER: I will comply. 
COURT: All right. Dismissed as to Solomon 
Zeichner. 
THE CLERK: Benjamin Daraguska. 
THE COURT: Yes, sir. 
MR. DARAGUSKA: Ben Daragueka, D-O0~R-0-G-U-S-K~-R, 


99 Peachtree Lane, Roslyn Heights, New York 11577; 
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516-484-0950. I am principal of P.S. 117 in Queens. 

THE COURT: Good morning, What is your position 
in this litigation? 

MR. DOROGUSKER: I will comply, your Honor, 
protest for the reasons given by my colleagues, and 
also for another reason, I probably never knowingly 
have broken a law in my lits, and Thursday I called my 
lawyers and said we had a session here, and they said 
something unusual. They said you were very fair and 
they trusted you, and I am glad to see that, so I will 
comply. 


THE COURT: Don't comply based upon your trust 


of me, because I can't control what happens to HEW; you 


understand that? 
MR. DOROGUSKER: Right. One of the reasons I 
did not want to was basic distrust I have for them, Sut 
I will comply. 
THE COURT: I don't control the whole Government 
MR, DOROGUSKER: I wish you did. 
THE COURT: I am very powerful, but only in this 
courtroom. Thank you very much, sir. Dismissed. 
CLERK: Leonard Greenberg. 
CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 


dismissed. 


THE COURT: Dismissed. 

THE CLERK: Arnold Kohn. (Pause.) Arnoid Kohn. 

THE COURT: The marshal will arrast and bring Mr 
Kohn forthwith before the Court, first giving him an 
opportunity to appear voluntarily. 

THE CLERK: Ralph Satterthwaite. 


MR, CARO: He has indicated his willingness to 


comply. The Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Mortimer Weingart. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks the case against him be 
dismissed. 

THE COURT: Dismissed. 

THE CLERK: Eugene Roberts. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 


be dismissed. 
THE COURT: Dismissed. 
2 CLERK: Eli Nieman -- Ralph Weintraub. 
COURT: Good morning, sir. 
WEINTRAUB: Ralph Weintraub, 75-80 182nd 
Street, Flushing 11366, principal of 174 Queens. 


THE COURT: Good morning. 
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MR. WEINTRAUB: I am willing to comply under 
protest. May I make a statement? 
THE COURT: I will be happy to hear you. 
MR. WEINTRAUB: These ethnic surveys by their 


very nature are very destructive. They point up the 


differences among people, and I think we only have to 


look around the world at the present time to see the 
nature of the difference people accentuate, and the 
problems that are brought forth. There have been 
several wars in Ireland, Lebanon, treatment of expul- 
sion from the Asians from Asia and so forth. I only 
have to look at my own background. I have never seen 
any of my four grandparents. Being Jewish, they wers 
put to death by the Nazis. These are times of differences, 
your Honor. For example, these surveys. I don't see 
anyones here who can testify that in the long run that 
this material will not be used for some similar type of 
use. I pray that it isn't. Thank you. 

THE COURT: Thank you very much. 

THE CLERK: Eli Nieman. 

THE COURT: Good morning. 

MR. NIEMAN: Good morning. My name is Eli 
Nieman. My address is 64-18 229th Street, Bayside, 
Queens 11364. 


THE COURT: Phone number? 
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MR. NIEMAN: 428-0724. 

THE COURT: You are the principal of P.S. 1757 

MR. NIEMAN: Yes. 

THE COURT: What is your position in this 
litigation, sir? 

MR. NIEMAN: I really can't answer that, your 
Honor, because I received -- I was served with this 
citation yesterday in the afternoon. I immediately -- 
I mst -- did not meet with anyone. I met with Mr. 
Greenwald for one minute this morning. Therefore, I 
have not had any opportunity to consult with covnsel in 
this matter, ani I wish an opportunity to select counsel 

THE COURT: Yes. Of course you may do so. You 
will have to proceed promptly, however, because there 
are time pressures here, and you have your own counsel 
here today. Can you have your counsel here today? 

MR. NIFMAN: No, sir. I cannot. I have receiv 
this at 3:00 o'clock in the afternoon, and I cannot to 
the extent nor the degree of my own conflicts or 
supposed conflicts in this matter. Perhaps I took this 
too lightly. I do not feel that Mr. Greenwald, who 
represents the CSA, and all of these people, could not 
really consult with him in any degree, in any kind of 
department. This is a matter of my own conscience. It 


ie all a matter of what my responsibility is to the 
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children, to the state and to my family, and I feel 


that I must consult with counsel before I can reply in 


this matter, and must select counsel of my choosing. 
I wish to be given that opportunity. 

THE COURT: Do you have counsel in mind? 

MR. NIEMAN: Yes, sir, and I did make a call las 
night. I did not speak to my counsel. He was aware 
I would be tied up in Court for the next few days, but 
this is a man that I have in mind. 

= COURT: Who is he? 

NIEMAN: Sir? 

COURT: Who is he? 

NIEMAN: Mr. Bailey, Gerald Bailey. 

COURT: Where is he in Court? Do you know? 

NIEMAN: I do not know, sir. 

COURT: All right. Wait here. I will see 
you. hy don't you make a phone call to him and see if 
he can be here at 2:30. Otherwise come bac« and we wil 
talk to you. 

MR. NIEMAN: Yes, sir. 

THE CLERK: Morris Nierman. 

THE COURT: Good morning. 

MR. NIERMAN: My name is Morris Nierman, 71-36 
166th Street, Flushing. My phone number is 591-7270. 


I am principal of P.S. 196 Forest Hills, Queens. I am 
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bowina to the authority of the Court, your Honor, but 
very reluctantly. And I wish to make a statement. 

THE COURT: I wiil be happy to hear you. 

MR, NIERMAN: I appreciate your patience. First 
of all, I object tremendously to the way this order was 
given to us. Yesterday, in the midst of end year 


procedures, some man came in, threw an envelope on the 


table we have in the office, and it was given to me by 


a secretary. Had I not opened it, I'd have an order 
out for my arrest this morning, that's number one. I 
think this was a most improper, discourteous, i* you 
will, way to serve an order in so an important a case, 
but more important than that, I am completing the s 
under the most reluctant conditions. It's directly -- 
this kind of survey is directly contrary to any 
principles, any idea of moral and democratic values, I 
have always held. As a member of a minority group, 
myself, I know full well the impiications of what it's 
like to take surveys of other minority groups; that's 
number one. Number ui, Germany is not that long ago 
that we have forgotten what surveys and statistics abou 
minorities, and how they were used in other places, in 
other countries, and there is no reason to believe that 
the bureaucrats in Washington and the Office of KEW 


are necessarily any more free of the motives tiat were 


~ 
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at play in other countries, at other times, and I 


think that, first of all, I would like tc thank you for 
hoiding off on putting this information into the 
computer. I think that's a step in the right 4d’ ection 
but I think that to finish off what I was saying, if 
the misquote, if we don't learn the maleficence of the 
past, we are going to relive them all over again, and 
we are going to relive them as I am pretty darn sure. 


THE COURT: I take it you comply? 


NIERMAN: You take it correctly. 


COURT: Thank you. 

CLERK: Frank Rosen. 

HURWITZ: May I <-- 

COURT: Excuse mé. 

HURWITZ: My name is Howard Hurwitz. I am 
requesting I be permitted to return to my school. We 
are having graduation on Friday, and I must be there. 
I will return to this Court at 3:00 p.m. 

THE COURT: Will you be able to be here at 
3:00 p.m.? 

MR, GkF*®NWALD: As I indicated, your Honor, I 
Plan to immediately return to my office and pick up my 
papers, as I hoped to prepare, and go over to the 
United States Court of Appeals. I really don't know -~ 


THE COURT: Why don't we do this. Mr. Hurwitz, 
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you go back to school and remain there or remain at 


home so you can be reached by telephone at all times, 
and we will have to get together and see what the 
situation is in the Court of Appeals, and what the 
Magistrate's situation is, and our situation. 

MR. HURWITZ: I shall be in school until 6:00 p. 
and then at home 7:00 p.m. Thank you, your Honor. 

MR. ROSEN: Frank Rosen, 5 Pasadena Drive, 
Plainview, New York; 516-822-5192; principal of 206, 
Rego Park, New York. 

THE COURT: Yes, sir? 

MR, ROSEN: I will comply, your Honor, under 
duress. I think my colleagues have mentioned the many 
reasons we feel indignant in terms of this order. It 
seems strange to me, as educators we are put in a 
position where we have to deal with legal matters, 
rather than in terms of items which will affect the 
education, directly or indirectiy, of children. New 
York City during the last couple of years has gone 
through a confrontation of its own, in terms of black/ 
white issues, in terms of religious issues, and we 
thought of possibly very very difficult times, that 


this could be avoided. This type of situation puts 


the principals of New York, as well as ‘46 teachers, 


in a position where we must recognize very very clearl 
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in our minds the differences among the children and 
among the staff. I would just hope and I certainly 
appreciate it individually, that this particular point 
in time the information will not be placed on tapes. 


We have l«d experience with tapes in the last two years 


and how they can be use. and abused, and I thank you, 


I will comply. 
THE COURT: Dismissed. 
THE CLERK: Marcia Knoll. 
MR. CARO: She has indicated her willingness to 


comply. Tne Government asks the case against her be 


dismissed. 

THE COURT: Dismissed. 

THE CLERK: Gecrge Korot. 

MR. KOROT: Yes. 

THE COURT: Good moxning, sir. 

MR. KOROT: Good morning. George Korot, 

19 Lawrence Street, New Hyde Park, zip is 11040; 
354-6959. 

THE COURT: Yes, air? 

MR. KOROT: Good morning. I:will comply with th 
order. I have not until now, because of personal 
reasons. I find that this method, especially in our 
bicentennial year, of gathering data is one which is 


not in keeping with our system of Government any mo.e 
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than the oath of a legion which was successful in the 
past. I think the things we direct are daily. It's in 
my thought stream. I run a school where I finally, in 
my older age, see no difference amongst people, other 
than the quality of people. It's very difficult to 
identify people on an ethnic or a racial basis. 

THE COURT: Well, I appreciate that, but you wili 
attempt to comply? 

MR. KOROT: I will. 

THE COURT: Thank you very much. Dismissed. 

THE CLERK: Hampton Williams. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Domenic Uzzi. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Frank Jackson. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks that the case against him 


be dismissed. 


THE COURT: Dismissed. 


CLERK: Harold Baron. 
BARON: Here. 
COURT: Good morning. 
BARON: Harold Baron, 86-16 188th Street, 
Jamaica Estates, New York 11423. Telephone number is 
454-3379. I will comply, your Honor, and may I make a 
statement? 
THE COURT: I will be happy to hear you. 
MR. BARON: I don't want to repeat anything that 


my colleagues said, but I felt that as a young man and 


at the receiving end of discrimination because of my 


religion, and the fact that I believe as a member of a 
minority group, where six million of us were eradicated 
but to the motivation of HEW, I had one of the investi- 
gators in my office with a grievance report, and after 
discussing this with him, I said there are many teacher 
and colleagues of mine who are being discriminated 
because they are Jewish. He said it was the concern of 
HEW that they were not interested in that minority, onl 
in certain other minority groups. So I really am 
suspect as to their motivation. But I cannot contest 
this Court order, and I must comply. 

THE COURT: Thank you. Dismissed. 

THE CLERK: Frank Lanza. 


MR. CARO: He has indicated his willingness to 
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comply. The Government asks the case against him be 


dismissed. 
THE COURT: Dismissed. 
THE CLERK: Irwin Schwartz. 
MR. CARO: He has indicated his willingness to 


comply. The Government asks the case against him be 
dismissed. 

TH COURT: Dismissed. 

THE CLERK: Henry Kash. 

MR, CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Leon Emmer. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Herbert Kratzer. 

MR. CARO: He has indicated his willingness to 
compiy. The Government asks that the czse against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Irwin Weinstein. 


MR. CARO: He has indicated his willingness to 
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comply. The Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Alvin Yurman. 

MR. CARO: He has indicated his willingness to 
comply. The Government asks that the case against him 
be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Anthony Napoli. 


MR. CARO: He has indicated his willingness to 


comply. The Government asks that the case against him 


be dismissed. 

THE COURT: Dismissed. 

THE CLERK: Iran Pelcyger. (Pause.) ‘iran 
Peicyger. 

THE COURT: The marshal will forthwith arrest 
Iran Pelcyger and bring him before the Court, first 
giving him an opportunity to comply with the order to 
show cause voluntarily. 

Let me recapitulate my understandings. First, I 
want the Government to make certain that those I have 
ordered arrested have received these personally, and 
that they are given an opportunity to avoid an embarra 
ment of being arrested by the United States Marshal an 


brought before this Court. I expect counsel to do tha 
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pergonally so there is no question about any misappre- 
hension; is that clear? 

MR. CARO: Yes, your Honor. 

THE COURT: Now, those that have been ordered 
arrested are Mark Shapiro, principal of P.S. 98; 
Domenick Massaria, principal of P.S. 52; Mini Brainin, 
principal of P.S. 20; Benjamin Bromberg, principal of 
P.S. 147: Joseph Friscia, principal of P.S. 297; Linon 
Pretty, principal of Junior High School 33; Sydney 
Klevorick, principal of Junior High School 71; Mitchell 
Learner, principal of P.S. 90; and Nathan Falk, principal 
of Junior High School 202; Arnold Kohn, principal of 
P.S. 139; and Iran Pelcyger, principal of P.S. 384. 

Now, is Eli Nieman back yet? 

MR. NIEMAN: Yes. 


THE COURT: Would you come forward, Mr. Nieman? 


(Whereupon Mr. Nieman returned to the witness 


chair.) 

THE Have you been able to get your 
attorney? 

MR. NIEMAN: Yes. 

THR COURT: What did he suggest? 

MR. NIEMAN: Mr. Bailey said he just came from 
Brooklyn Court. He is tied up at 868-1767, which is 


his telephone number. I asked him if he would be 
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available to meet with me at 2:30 this afternoon. I 


told his secretary, and I told him the urgency of the 
matter. He told me he is tied up in Court until 
Thursday. 

THE COURT: Then you will have to get another 
attorney or I will see him after Court hours. I will 
have to see him early tomorrow, not this evening. I 
will ask if you will just stand by, and I will see if 
my law clerk can arrange a meeting. This matter will 
be adjourned. 

MR. GREENWALD: At this point in time, as I 
recall we have no appointment with the Magistrate. We 
have a briefing scheduled with the understanding of the 
Magistrate, which was after receipt of the briefs that 
he will call us together. 

MR. CARO: It's open to expedition, as soon as 
counsel gets his brief in. 

THE COURT: I will see you at 4:30 this afternoon 
then, subject to your calling my law clerk if you are 
going to be before the Court of Appeals, at which time 


I will have the Magistrate here. I will have further 


word on these people in the order to arrest, and with | 


the possible exception of Mr. Bailey in connection wien) 


Mr. Nieman's case, so we will decide how we will 


proceed. 


MR. GREENWALD: If the Court pleases, as I 


indicated, I have received a copy of the corporation's 


papers. As of this date I have not received from the 
U.S. Attorney -- 

MR. CARO: Your Honor, I told him that he would 
get them this afternoon after this hearing. 

THE COURT: N -— 

MR. GREENWALD: As a matter of fact, I was told i 
was a public file, and I ordered them. I was told if I 
wanted them I could get them xeroxed. 

THE COURT: You will arrange to make copies. 

MR. CARO: I told him that repeatedly, your Honor 

THE COURT: I know how busy the corporation 
counsel is, and I know you don't have that much time, 
but since you are parties, I think it would be helpful 
if you did appear before the Court of Appeals “oday in 
the matter, because you haves the position here and you 
have been present throughout this matter, and you may 
be able to throw some light on some of the facts here. 
I will see you then at 4:30. Thank you. 

MR. GREENWALD: Your Honor, will the U.S. Atto 
and corporation counsel meet me in the Court of Appeals 
at 2:00 o'clock? 


THE COURT: You can arrange. I have no jurisdic- 
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All right, ladies and gentlemen, you can all go. 


We will continue at 4:00 o'clock for the others. Eli 
Nieman and Howard Hurwitz. 

MR. GREENWALD: Tell Mr. Nieman that I am not 
representing him. Mr. Hurwitz, you indicated as to 
where to call from. 

THE COURT: Tell him to be here at 4:00 o'clock. 
Mr. Nieman, I. think you better be here at 4:00 o'clock. 


MR. NIEMAN: I will be here. 
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MR. WINDELL: My name is Paul Windell. I have 
been asked by Senator Buckley to appear before you 
and the Court in connection with this matter. 

The interest of Senator Buckley as he expressed 
them to me are these: 

The very concern about the quality of these two 
questionnaires, the extent of the problem and also 
the issues that are raised of a relationship between 
a federal authority and the local Government, and 
his -- the thoughts he wished to express to the Court 
with due respect are these. 

THE COURT: You may be seated, there is no 
reason to stand. 

MR. WINDELL: Thank you, your Honor. 

He hasn't participated, and therefore I 
appreciate we're imposing upon the Court by coming 
in at this stage. My remarks will undoubtedly 
indicate a considerable lack of familiarity of what 


has gone before, what I gather Senator Buckley, 


who has followed it quite carefully had two thoughts 


in mind. 

He wanted to be sure that before any final 
action was taken by this Court, that there is a 
thorough inquiry, factual inguiry to these questionnai 


and specific findings, and then his next thought was 


a 
that the Court would grant those indivi:luals who felt 
as a matter of conscience that they could not comply 
with the Court's order until they had really sorted 
their remedies, the c portunity to do so, and by 


that I mean of course that any sanction that the Court 


might impose on them would be stayed, the effective- 


ness would be stayed so they could appeal and there 
could be a final judicial position on something which 
he considers to be a matter of really, a greater 
substantive importance. He says this with personal 
regard for his Honor for whom he is known and I of 
course have known your Honor many years and also as 

I say we apologize for coming in at this late time. 
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I would at all times welcome friendly assistance. 
You may therefore, if you wish, participate fully in 
the hearing subject to the normal limitations of 
amicus curiae. 

You are aware, I take it, that the question- 
naire was developed by the executives. We have an 
interesting constitutional and practical issue 
involving three branches of Government. I take it, 


you are here representing an individuas from the 


THE COURT: It's always a pleasure to have suc 
a distinguished counsel before the Court. Of course, 


legislative branch. I have, of course, limited 


jurisdiction as a member of the judicial branch. The 


United States Attorney represents the executive branch. 
The questionnaire was drawn up by one of the 

executive departments which is under the direction of 

the President of the United States. And my power to 


limit the President and the Fxecutive Departments 
actions is as you know, quite limited. But if you 
prefer to proceed by participating before the judici 
rather than before the executive or legislative branch, 
I will, of course, be grateful for your help. 

Let's proceec. 
MR. GREENWALD: If the Court pleases, I 


would like to enter some remarks on the record. 


he, 
~~ 


ee TE 


Basically, to bring the situation up-to-date. As 
I andicated to the Court yesterday, I proceeded by 
order to show cause for an application for a stay 
to the United Statas Court of Appeals yesterday 
afternoon where I was joined by the United States 
Attorney and the Corporation Counsel, 

THE COURT: Have you had a set of papers? 
Would the United States Attorney please arrange to 
furnish Mr. Windell a complete set of papers, 

MR. WINDELL: Thank you, 

THE COURT: Will counsel from this point on 
ensure that 411 papers are sent to Mr. Windell as 
a courtesy and friend of the Court. 

MR. CARO: We assume counsel will be participat- 
ing in the procedure before the Magistrate? 


THE COURT: Only to the extent he wishes, 


MR. GREENWALD: I submitted to that party a 


set of papers which contained a Stay which read as 
fol..ows: “All proceedings, motions, decisions and 
execution of enforcement of the aforementioned final 
. Order the United States District Court of the 

Eastern District of New York, May 27, 1966, Weinstein 
Je, hereby temporarily Stayed and restrained pending 
the termination of the instant motion of the 


intervenors and the defendants before this Court, 


z 


As I indicated, Judge Mansfield on behalf of 
the Court of Appeals denied a temporary stay but did: ' 
set the matter down for argument before the United 
States Court of Appeals on July 20, 1976. 

I just want to remind the Court that we have 
subsequent -- prior to this, rather, appeared before 
the Magistrate and have stated our position before 
the Magistrate. The Magistrate indicated he preferr 
to proceed by the following method, by the 28th of 
June, I would file a brief. 48 hours thereafter, 
which I assume is the 30th of June, the United States 
Attorney would file a brief, and the Corporation 
Counsel is free to do whatever they feel they must 
do. Apparently to remain a spectator. 

In any event, the Court of Appeals directed 
that we file all papers with them by the 29th of 
June. 


Now, in view of that, in view of the fact on 


the 28th or 29th of June, we will have the matters 


presented before both the Magistrate, which is for 
the record, I think I should indicate, issued a 
report and finding which were consented to the party 
and on the basis of that consent, the Court ordered 
the final injunction. The Court having had no 


independent judgment or review that the matter was 
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litigated below. As I recall, the Court accepted 


the findings of fact and law of the Magistrate based 
on the oral consent of the Corporation Counsel and 
the United States Attorney that it was correct and 
consented to. 

THE COURT: The Court makes an independent 
inquiry as it always does based on the documents and 
other material then before me. 

MR. CARO: We would like to -- 

THE COURT: Excuse me, I prefer each counsel 
have a full opportunity. 

MR. GREENWALD: I had read your note on the 
special masses report to indicate that the Court was 
proceeding on the basic masses report and whatever 


litigation occurred that resulted in th. report. 


I didn't know, nor was there anything in the 


report, to reflect independent review by the Court. 

THE COURT: I exercised my independent judgment. 
I didn't hold another hearing on the masses report 
because there was a consent. The normal practice, if 
there is any objection to a report, to hold another 
hearing. There is no need for it. I exercise my 
individual discretion based on the information that's 
available having given all the parties full opportunity 


to present information. 
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You, of course, were not a party at that time, 


MR. GREENWALD: That is correct. During the 
discussion with the Magistrate, I found out certain 
facts which seemed to my mind really cast significant 
doubt on the validity of the action before the 
Magistrate. If I may mention them briefly, their 
apparent findings in the Magistrate's report that 
there was a contractual obligation to furnish the 
material based on a letter of acceptance, it turned 
out of course that the letter of acceptance was 
entered in 1965. It's now 1976. 

THE COURT: I prefer not to hear discussion of 
the notes at this time. I will give you an opportunity 
of course, to bring me up-to-date. 

MR, GREENWALD: On the basis of the informatio 
I supply to you, I am going to again ask the Court 


to adjourn the contempt hearing of Dr. Horowitz until 


and when a determination is reached either by the 


Magistrate or by the Court of Appeals. 

THE COURT: Thank youe 

I would like to know from the United States 
Attorney what the position of Mark Shapiro is? 

mt. CARO; He has indicated his willingness 
to comply and the Government requests that the actio 


be dismissed as to him. 
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THE COURT: Dismissed. 

Dominick Massaria? 

MR. CARO: He indicated his willingness to 
and the Government requests dismissal. 

THE COURT: Dismissed. 

Minnie Brainin? 

MR. CARO: She has indicated her willingness 
comply and the Government therefore requests that the 
action against her be dismissed, 

THE COURT: Dismissed. 

Benjamin Bromberg? 

MR. CARO: Indicated his willingness to comply 
and the Government asks for a dismissal. 

THE COURT: Dismissed. 

Joseph Frischia? 

MR, CARO: He indicated his willingness to 
comply and the Government therefore asks that the 
action against him be dismissed. 

{THE COURT: Dismissed. 


Linon Pretty? 


MR. CARO: He indicated his willingness to 


comply and the Government asks the action against him 
be dismissed. 
THE COURT: Dismissed. 


Sidney Klevorick? 
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MR. CARO: He indicated his willingness to 


comply and therefore the Government asks that the 


case against him be dismissed. 


THE COURT: Dismissed. 

Mitchell Lerner? 

MR. CARO: He indicated his willingness to 
comply and the Government therefore requests that the 
case against him be dismissed. 

THE COURT: Dismissed. 

Nathan Falk? 

MR. CARO: He indicated his willingness to 
comply and the Government requests that the action 
against him be dismissed, 

THE COURT: Dismissed. 

Howard W. Horowitz? 

MR. CARO: As your Honor knows. he has not 
indicated his willingness to comply. THe Government 
asks that the case against him go forward. 

THE COURT: Is this Dr. Horowitz? 

MR. HOROWITZ: Yes, I am Dr. Horowitz. 

THE COURT: Would you mind coming forward and 
sitting with your counsel, please. 

MR. HOROWITZ: Where shall I sit? 

THE COURT: I think you will be most comfortable 


next to your counsel. 


12 
Who do you want to represent you et the hear 


MR. HOROWITZ: Mr. Greenwald. And I unders 
Mr. Windell was kind enough to consent to be a friend 
of the Court in this action. 

THE COURT: You can consult with either of 
or anybody else. 

Arnold Kohn? 

MR. CARO: He indicated his willingness toc 
and the Government asks that the case against him be 
dismissed. 

THE COURT: Dismissed. 

Ely Mieman? 

MR. CARO: He has indicated his willingness 
to comply and the Government asks that the case be 
dismissed. 

THE COURT: Dismissed. 

That leaves us with only Dr. Horowitz. 

MR, GREENWALD: Before Dr. Horowitz replies -- 


THE COURT: I am not asking for a reply, I am 


going to proceed with the Government's case if you 


are prepared. 

MR. CARO: Yes, I an. 

THE COURT: Before we do that, have you served 
pr. Horowitz with a copy of my order. 


MR, CARO: Yes. It was served by regular mail 


and <-- 

MR. GREENWALD: We are not admitting that that 
is adequate service. Being served as an officer of 
CSA in my opinion is not sufficient to constitute 
adequate service. In civil and criminal offenses -- 

THE COURT: Has he been served? 

MR. GREENWALD: Served as a principal by 
registered mail. 

THE COURT: I will hear your proof, Unless yo 
want to contest <- 

MR. GREENWALD: I want to contest receipt. 

THE COURT: All right. 

MR. GREENWALD: At the hearing yesterday, 


I believe the Court at that point, if my notes are 


correct, questioned Dr. Horowitz whether he was going 


to comply along the manner in which the other 
individuals named in the contempt citation were 
similarly questioned, Since the other individuals 
indicated they would not contest the Court Order -- 
as a matter of fact I believe the Court directed 
the Government to restrain from -~ restrained the 
Government from feeding the things into the machine, 


THE COURT: I haven't received a copy ofthe 


MR. GREENWALD: Neither have I, 


COURT: I want that order. 

CARO: Yes, your Honor. 

COURT: Will you prepare it? 

CARO: Yes. 

COURT: You indicated you might take it to 

Circuit, have you done 80? 

CARO: We have not. We are presently 
considering making an application to the Court for 
reconsideration for reasons which we will present to 
the Court in the first instance we hope ex parte -- 

THE COURT: I won't hear anything ex parte. 

MR. CARO: At least in camera with counsel 
present, for reasons we do not wish to disclose. 
It might prejudice the interest of future actions. 

THE COURT: Discuss it with counsel. 
I am very reluctant to hear any matters in camera 
which involve the rights of individuals who are present 


and not present. Until you decide what to do I want 


to immediately prepare such an order then present it 


to me this afternoon. Counsel will consult with you 
so that you can agree on the terms. 

MR. CARO: I don't know if I can have it this 
afternoon. We have limited resources even in the 
United States Attorney's office. 


THE COURT: Do the best you can. 
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MR. CARO: We would also like to submit briefly, 


on that point indicated to the Court <-=~ 


THE COURT: I don't want to hear the merits, 
I want to proceed with the action which you asked to 
be prosecuted against Dr. Horowitz. 

MR. CARO: Point, your Honor. On of the 
assistants went down to get the return receipt. I 
would like to call as Government's first witness 
Mr. Nicholas Doyle. 

HRICEOLAS pOoOYLUS « a witness, called herein, 
was sworn by the Clerk of thd Court and testified 
as follows: 

MR. GREENWALD: Before the United States 
Attorney questions Mr. Doyle, may I finish my state- 
ment to the Court? 

THE COURT: Yes, of course. 

MR. GREENWALD: I indicated previously to the 
Court -- the Court had Dr. Horowitz appear before it, 
and responded to a series of questions I believe 
pr. Horowitz presented his position. 

I would like to renew my objection for the 
following reasons, one of which is the United States 
Attorney has proceeded boti: -=- 

THE COURT: What are you objecting to, my 


questioning him? 


MR. GREENWALD: Yes. 

THE COURT: Yes. I think there may be a 
basis for your objection. He was not warned of his 
rights. Under the circumstances, the inquiry was 
necessary, however, in order to determine whether 
this Court should go forward. You were present and 
you were available for consultation. Nevertheless, 
in view of the circumstances, the Court will not 
consider any of the statements made by Dr. Horowitz 
yesterday in connection with this hearing, 

Is that satisfactory? 

MR. GREENWALD: Thank you. I also believe 
that this is a matter, by the very papers, that might 
be criminal or civil, I suggest that Horowitz is 
entitled to a jury trial. I am asking the Court to 
impanel a jury so that we may proceed, 

THE COURT: You mean in the Civil contempts. 

MR. GREENWALD: On the criminal contempt. 


THE COURT: We will hold an abeyance on that, 


MR. GREENWALD: In doing research on it, I 


notice there is a caution directed towards the Court 
where contempt procedures are both civil and criminal 
and spill over -~ 

THE COURT: I agree there is a serious problem 


and I will accept a brief on it, We will proceed onl 
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civilly at this time. 


MR. CARO: The Supreme Court has repeatedly 
upheld the Court's right to proceed criminally as lon 


as imprisonment does not exceed six months or the fin 


not exceed $500. 


THE COURT: I will be happy to hear you and have 


a brief on it. I see no point in proceeding criminally. 


The Court is not interested in punishing anybody, the 
Court is interested in seeing that its orders are 
complied with. 

Call your first witness. 

MR. GREENWALD: May I, with the Court's indulgence, 
in order to require this Court's jurisdiction in a 
matter on civil or criminal contempt, I think the law 
is clear that the affidavit presented to invoke the 
action must on their faith set forth a basis for the 
Court to proceed. I don't know if the Court has had 
an opportunity to read what I believe is the only 
affidavit in support of its motion for contempt -- 
with all due respect, I would ask the Court's indulgence 
and ask the court to read that. I submit on its face 
the affidavit does not set forth facts constituting 
contempt of this Court by Dr. Horowitz? 

THE COURT: This is the affidavit, 


MR. GREENWALD: Mr. John F. Ford. 
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THE COURT: Dated June 18th. Is that the one 
you are referring to? 
MR. GREENWALD: Yes, it is signed June 18th. 
THE COURT: I think it is sufficient to bring 
the matter to my attention. Motion to dismiss denied 
GREENWALD: Thank you. 


COURT: Call your witness and we will have 


CARO: He has been sworn. 
COURT: State your name. 
WITNESS: Nicholas Doyle. 
COURT: You may proceed. 
DIRECT EXAMINATION 
BY MR. CARO: 
Q Would you please state your status with the 
United States Attorney's office? 
A Yes, I am working as a summer intern for the 
summer with you. 
Q Mr. Doyle, were you present in the courtroom 


when a hearing was held as to the Government's motion to hol 


CSA and its officers in contempt? 


A Yes, I was. 
MR. GREENWALD: Objection, your Honor. 
MR. CARO: On what ground? 


THE COURT: Overruled. 


Doyle-direct 
Q Mr. Doyle, did you have occasion during that 


proceeding to hand Dr. Horowitz a copy of the Court’s inj 


order? 


A Yes, I did. I remember serving everybody that: 


was present. All the CSA officers that were present that 
day. 

Did you do so at the Court's order and dire 

Yes, I did. 

MR. CARO: No further questions, 
CROSS-EXAMINATION 
BY MR. GREENWALD: 

Q Mr. Doyle, do you specifically remember servin 

Dr. Horowitz who is here on my left (indicating)? 


A No, I remember serving all the officers from 


How many were there? 

I think there were sleven. 

Could it have. been twelve? 

I guess so. 1 believe there was eleven. 
Could it have been ten? 

I believe there was eleven. 

Do you recall serving Dr. Horowitz? 

I don't recall the face exactly, There were 


eleven people. The Judge asked -=- you asked me to Xerox 


20 
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copies. I came up with 20 copies and I gave each member 
“pe was'present a copy of the order. 
| Q What order did you serve? 
A The original. Judge Weinstein's order marked 


into evidence that day. 


Q Anything else? 


A I don't know.if there was anything attached. 


I think it was just the order. 
Q Mr. Doyle, T don't want to badger,you, you 
are sure it was the ordec of the Court entered into -~ 
Ah Yes, it was marked in evidence, In fact, when 
I Xeroxed the order I Xeroxed the order with the seal on it. 
Q Is that all, just that order? 
A I am not sure. I think that was it. 
MR. CARO: May we have the record reflect that 
counsel indicated, when he said that order ~~ 
THE COURT: Better mark it. This is a Xerox 
of Plaintiff's Exhibit 1 in evidence at the prior 
hearing. Better mark it again at this hearing so 
we know what we are referring to. 
THE CLERK: Plaintiff's Exhibit 1 in evidence. 
( So marked in evidence.) 


THE COURT: Mr. Greenwald, perhaps you can use 
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Q I show you a four-page document marked 


Plaintif¢'s Zxnibit 1, is tivt what you distributed, Mr. Doy e? 


A Yes, it is, 
Q Are yo: sure you didn't distribute this? 
Let me mark this for identification. 
THE COURT: Mark it, 
MR. GREENWALDs Mark it Defendant's A. 
MR. CARO: May I see a copy of this? 
Mark it. 
THE CLERK: Document marked Defendant's Exhibit A 
into evidence, 
(So mexrked in evidence.) 
MR. GREENWALD: Thank you. 
g Mr. Doyle, I show you Defendant's Exhibit A 
-h is also a four-page document and I ask you to tell me 
which cf the exhibits did you serve or -=- 
A I served this (indicating). 
Q Plaintiff's Exhibit 1? 
A Right. 
Q Nothing else? 
A No. Now, I do recall -- I think there was 
also a memorandum of law attached to the Court's order. And 
I believe that was it. 


Q Memerandum of law of whom? 


Doyle=cross 


Of the United States Attorney. 


Q Did you serve any covering letter? Are those 
the only two documents? Was there anything else besides the 
documents and memorandum of law? 

A I can't recall. I think there were a couple 
of papers but I was told to Xerox 20 copies and serve each 
individual member of CSA. 

Q You were told -=- were your instructions to 
serve the individuals as officers of the CSA? 

A As soon as I walked in I was told to serve those 
gentlemen in the front of the room and make sure everyone go 
a copy. 

GREENWALD: No further questions, ~ 
COURT: REdirect? 
CARO: No redirect. 

THE COURT: Thank you, sir. 

MR. CAROs I ask the Court to take judicial 

notice of the transcript in which the Court did 

personally have each individual officer of the CSA 

appear be .ove it, give his name and address -- 
MR, GREENWALD: i obviously was present at that. 
THE COURT: Was Dr. Horowitz present? 
MR. GREENWALD: I believe Dr. Horowitz was 


served as an officer. 
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THE COURT: Your position is he wasn't served 
as an individual? 

MR. GREENWALD: Not for purposes of civil 
and criminal contempt. 

MR. CARO: We believe the distinction is imma 

MR. GREENWALDs: May I also point out at the 
completion of that proceeding after service of the 
individuals, the matter was closed. 

MR. CARO: We ask the Court to take judicial 
notice of the transcript of the proceeding. 

JACK Fis FORD, a witness called herein, was 
sworn by the Clerk of the Court and testified 
as follows: 

DIRECT EXAMINATION 

BY MR. CAROs 

Q Will you please state your occupation? 

A Equal Opportunity specialist with the Office 
of Civil Rights, Department of Health, Education, & Welfare. 

Q Did you have occasion to go to Washington to 


oversee and assist in the mailing out of various registered 


letters to various principals in public schools of New York? 


MR. GREENWALDs: I object to the form of the 
question. 
THE COURT: Overruled. 


I did, on June 4th. 
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Q Mr. Ford, do you have in your possession a 
return receipt with respect to the papers that were mailed 
to Mr. Horowitz? 

A I have a return receipt which was sent to the 
principal, Long Island City High School, 2801 41st Avenue, 
Long Island City, New York. And we do have a signature on 
there. 


Could you indicate -- 


I can’t make it out. It looks like-KA or 


MRe CARO# Would you please hand that to 
defense counsel, 

MR. GREENWALD: I assume that is like any 
occupant junk mail. 

THE COURT: Just examine it, 

Mark it as Government's Exhibit 2. 

MR. CARO: We ask the exhibit be placed in 
nn 

THE CLERK: Plaintiff's Exhibit 2 in evidence. 

(So marked in evidence.) 

BY MR. CARO: 

Q ; Would you please state what the letter contai 
A The item which was mailed out contained a 


copy of a cover letter by the United States Attorney, David 
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Trager attached to a copy of Judge Weinstein's order of 

May 27th, 1976, and a copy, another copy of Judge Weinstein’ 
order which was to be posted on the bulletin board in the 
school. 


Q I would like you to examine Defendant's 


Please disregard all the markings on the pages 


THE COURT: Do you want him to read the whole 


MR. CAROs He is examining it. 
(Pause. ) 
Q Do you recognise that document? 
A Yes, this is the copy of the order that was 
included in the mailing. 
MR. CARO: No further questions. 
CROSS-EXAMINATION 
BY MR, GREENWALD: 
MR. GREENWALDs May I have the registered 
receipt? 
THE COURTs Yes. 
MR. GREENWALDs Thank you. 
(Pause.) 
Q Now, Mr. Ford, since your last appearance here 


I assume you've settled in your own mind whether you were in 
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Washington on June 4th? 


A Yes sir, I checked my records and I found I 


had a receipt of the Eastern Air Lines Shuttle for the 


June 4th date issued to me on June 3rd. 

Q That receipt enabled you to recall you mailed 
this letter? 

A Yes, plus the fact I recall conversations I 
had with people in Washington on that day where we had 
indicated that one very important reason to get it out on 
that particular Friday was that it would give the mail an 
opportunity to travel over Saturday and Sunday so that it 
could be delivered on Monday or Tuesday at the latest. 

Q I am correct in assuming, am I not, that you 
have no personal recollection of mailing an envelope 
addressed to the principal of the Long Island City High Sc 

A Not a personal recollection. For example, we 
sent out -= 

THE COURT: That is enough. 

Q You indicated there was a covering letter 
accompanying that mailing? 

A Yes. 

MR. GREENWALD: May I have this marked as 

Defendant's Exhibit B for identification? 


THE COURT: Mark it in evidence. 


1? 
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MR, GREENWALD: Thank you, your Honor. 
THE CLERK: Three=-page document marked 
Defendant's Exhibit B in evidence. 
(So marked in evidence.) 
MR. FORD: I show you a letter dated May 28th, 
1976, bearing the imprint of the United States Atto Ys 
Mr. Trager, would you look at that and would you tell 
us from your own independent infcmation and knowledg 
whether that was the covering l«tter? 
THE WITNESS: Yes, sir. 
Q Are you sure? 
A Yes. 
Q Read it, Mr. Ford, and tell me where in that 
letter there is a direction to post a copy of an order on a 
bulletin board? 
A (No response.) 
Q Let me ask you ~~ I'm sorry. 
A This paragraph reads: “Recently the Governmen 


had to initiate court action to assert its right to gather 


information necessary to this investigation, i.e., the info 


tion sought in the specia. compliance report and the EEO5 
forms, The Court has determined that the Government has 
the right to obtain this information and in order to assure 


that the information is obtained before the end of this 


Ford=-cross = 


school year it has entered an injunction order and directed 
that it be served on education officials in supervisory 
positions and post it in the schools for all teachers and 
all other school officials to see and read." 

A I understand that. I read that. ww 

Q I just understand your testimony to say you 
included within that mailing another order where the directions 
are to be posted -- 


A We included two copies of the order. One 


which was for the specific use of the principal, if you will 


the order for posting on the bulletin board. 

Q Was that you just read to me -=- is that a 
direction in your understanding? 

A It certainly is. 

Q Okay. 

You've produced -= may I ask you whether on 

May 28th you mailed this letter and the contents to all 
principals in the public school system in the City of New 
York? 


No, it was not mailed on the 28th, mailed on 


The letter dated the 28th was mailed on June 4th? 
Yes. 


Mailed to all supervisory employees? 
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Mailed to the principals. 
All principals? 
A We sent out i,141 envelopes. 
Q Whether there was compliance or hadn't been 
compliance? 
A Yes, 


Q Did you send it out to members of the Communit 


Yes. 

And District Superintendants? 
Y @. 

And to teachers? 

A To teachers, no. 

Q So it's not correct in saying it went to 
principals and teachers, it just went to principals -- or did 
you send it to approximately 70,000 teachers? 

A We did not send it to 70,000 teachers. 

Q Have you examined the EEO5's and special -- 

MR. CARO: Objection. 
THE COURT: Sustained. 

Q Mr. Ford, you produced Plaintiff's Exhibit 2 
which is some type of return receipt, is that correct? 

A Yes. 


Q Would you tell us where you got it from? 
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A When we mailed these parcels out from Washington, 

each of the envelopes which was mailed out had a copy simil 
to that on the back of it with the retura address labeled. 
It was placed on there with scotch tape. We put the 
registry number on the front of each envelope. It was 
then placed in a special packet by the Chief of the Postal 
Services in the HEW building who assured us by that packet 
that we would get expeditious service up to New York. Upon ~ 
delivery of these parcels to the addressees the postman 
making thedelivery obtained a signature. And then if -- 


then it's returned to the Department of Health, Education 


and Welfare. 


Q Mr. Ford, in the front of this return receipt 
I assume it is the front because it's directed return to 
Martin F. Jerry, Director? 

A Yes. 

Q There is a stamp which is sort of half legible 
June 7th, 1976, United States P.O. and something above it? 

A I would take that to be the Long Island City, 
New York, US Post Office. 

Q I see. Does that mean it arrived in Long Isl 
City on June 7th? 

A I am not an employee of the post office, I 


can't answer that. 
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Q You are assuming it was delivered because it 
had a signature on it? 
A A signature and a date. 


Whose signature is it? 


y can't identify it. 


You bother checking? 
No. 
Do you know in fact there was a delivery? 
That shows there was a delivery. 
To whom? Could you tell me to whom this was 
delivered? 
A When I first presented this I indicated I 
couldn't. 
COURT: The best evidence is the document. 
GREENWALD: Okay. 
COURT: Thank you, sir, that will be all. 
further questions on point? 
CARO: Yas. 
COURT: On this point? 


CARO: Not on this point. We would like 


COURT: No, that is all we are interested 
in at the moment, when he received notice of the 


order. 
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MR. CARO: If the Court is unsatisfied, we would 
like to call Dr. Horowitz. 

THE COURT: No. In view of the fact there is 
a possible criminal contempt, he may have a Constitution- 
al right not to testify, 

MR. GREENWALD: I am going to move at this time -- 
I believe the United States Attorney has completed hi 
evidence concerning service -- may I just say that th 
standard for criminal contempt beyond a reasonable doubt. 
The standard, as I understand, in civil contempt is 
clear and convincing. The evidence of the United 
States Attorney is neither clear nor convincing or 
beyond a reasonaBle doubt that there was service 
perfected on Dr. Horowitz. 

THE COURT: The Clerk will *« Court Exhibit l, 
the original order which is in the file, 

THE CLERK: Exhibit l, 

(So marked.) 

THE COURT: The Court will hand the original 
order to Dr. Horowitz. 

I direct you to read that order unless you alr ady 


read it or received a copy of it. 


' Thereupon, after consulting with your attorney 


advise me whether or not you complied. 


MR. GREENWALD: May I have a few minutes with 
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Dr. Horowitz? 


THE COURT: The US Attorney will provide | 
the Court a complete set of documents that it 
expects Dr. Horowitz to fill out including all 
instruction sheets, 

You may consult with your client. 

We will take a recess. 

(A recess was taken at this time.) 


MR. GREENWALD: Your Honor, pursuant to 


cord I indicate I have an objection to, Dr. Horowitz 


your instructions which I think that for the 


read the order which the Court directed him to 
read and advice of counsel Dr. Horowitz wishes t 
the hearing proceed and that the us Attorney has 
the burden of proving there has been a civil and 
| 


criminal contempt committed. 


THE COURT: Dr. Horowitz -=- is it Horowitz 


or Hurwitz? 
MR. HOROWITZ: It's Horowitz. He has ive 
with me for ten years and still cannot pronounce 
my name. 
THE COURT: My wife's name is Hurwitz. I 
distinguish between the Horowitz's and the Hurwitz's. 
MR. HOROWITZ: I hope you won't be prejudiced 


ag@inst me, 


THE COURT: It is in your favor. 


Dr. Horowitz, I direct you and all of you to 


comply with my order of May 27th, 1976. 


Will you comply? 


(Continued on next page) 
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MR. WINDELL: Your Honor, I am going to ask 
that, pose an ebjection to that question. I don't 
believe there has been a showing by the United States 
Attorney that Dr. Horowitz is concerned, nor has the 
papers in my opinion indicated a basis for our 
significant facts for either civil or criminal. 

THE COURT: Overruled. Please answer my ques- 
tion, sir. 

MR. HOROWITZ: Your Honor, I respectfully 
decline to comply with your order. 

THE COURT: I find you in contempt of court, 
Dr. Horowitz, I make this finding reluctantly, because 
I admire your professional competence and your dedi- 
cation to your students, product of a New York City 
school system I recognize the important contribution 
which fin® people of your background had made the 
education of the millions of American citizens. I 
respect the fact that your views are sincerely held, 
nevertheless the order of this Court must be carried 
out. 

In view of the fact that there may be litigatio 
pending, the Court would in your case, since this will 
apparently be a test case consider ordering the report 


that you furnished sealed pending an appeal. Will you 


follow my order if those reports are sealed after they 
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are produced by you pending an appeal? 

Tt's not my purpose to punish you or to hurt 
you, my purpose is to uphold the law as I understand 
it, which gives the Executive Department certain 


powers, requires this Court within the limits of its 


jurisdiction to enforce the orders, and requests of 


the Executive of this country. 

It's necessary that the reports be completed 
promptly because the academic year is ending, because 
as T understand it all of the reports should be 
completed ci: or about the same day, using the same 
population. 

In view of your sincerely held belief I can tak 
steps to seal your answers pending an appeal. I can't 
go any further, what is your position? 

MR. HOROWITZ: I do appreciate your concern for 
me, your Honor, and the difficult decision you must 
make and I must make. I am stating that I cannot 
accept that as a condition in view of the state of my 
mind, and my review of American history, and just what 
my answer to your question, if it were a positive one 
that I would like to give you that, I should not. 

At one point in this proceeding, and I am not 
requesting at this time, will I be permitted to say 


something of a substantive nature; I am not asking for 
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it, if it is not in the purview of these proceedings. 

THF COURT: I‘'11 hear you and your counsel at 
length and hear anybody you want to hear in your 
behalf. This is a serious moment in your career. . 

MR. HOROWITZ: I know that full well. Am I to 
understand I could if I in the hope of causing you to 
modify my punishment, or consider that perhaps I am . 
not guilty as charged? 

THE COURT: I am not going to punish you, this 
is a civil contempt hearing. 


MR. HOROWITZ: I am not clear, sir? 


THE COURT: = am. not going to punish you b: 


fining vou, or placing you in prison in order to 

hurt you. What I will do if I find you in contempt 

is place you in the custody of our Marshals to be held 
according to my direction until you change your mind 
and follow the order of the Court. This is civil 
cortempt. You'll hold in effect the key to your own 

_ jajl in your own hand and you can open that door to the 
jail any time you want to comply with the order. 

It's not a question of punishment at ll. I 
have no intention of punishing you, I have the inten- 
tion only of seeing that the orders of the Court are 
complied with. If you want to be heard, I will hear 


you, IT take it you refuse to follow my order even if I 
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modify it to seal your answer? 

“MP. ROROTTZ: IT feel too deeply about this to 
accept this onportunity that you are giving me, becaus 
T feel it will completely defeat my purnose I am 
respectfully declinina to follow your order. 

MP. CORENYALL: Ts the Court suggesting that 
the sealing of these surveys would take place until 
there is a final adjucication? 

COURT: Only of Nr. Worowitz. 

GEEENVALT.: That would include what I think 
this issue Jeserves, a complete and full hearing 
hefore the '"nited States Supreme Court. 

COURT: Tt would go as far as needed to qo. 
T wouldn't give you a definite stay, but I will give 
vou a full opnortunity in this court, an Appellate 
Court to try the issues. Tt's an important issue of 
conscience. 

MR. GRPETIALL: May T further ask the Court 
further questions with this, if Dr. Horowitz completed 
the material it would immediately ke remanded to the 
Court for sealina? 

TUT COURT: He can give it to me. 


mm. HOPOUTTZ: YT am not qoing to complete that 


survey because T feel so deeply ahout its nature and 


its imnlication. T @o appreciate however your efforts 
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and the efforts of the Judge to extend me this privilege 
of mitigating my contempt. The contempt of course 


in the legal sense is what we're talking about, not 


in any majorative layman's language, I just can't do 


this. I have explained this to you counselor again 
and again. I do appreciate your efforts to relieve 
me of this obligation. I know what the implications 
are full well. I can't do this even though the Judge 
is giving me opportunity after opportunity. 

I just want to stand for something at least 
in my cvn mind. 

THE COURT: Under the circumstances you leave me 
no alternative, Dr. Horowitz, but to hold you in 
contempt. 


Call the Marshal. Have the Marshal come to 


MR. HOROWITZ: May I ask a question of the 
Court, your Honor? 

THE COURT: Of course. 

MR. HOROWITZ: There are a few more days. 

THE COURT: I am not going to keep you in jail 
during the school hours, because I want you to be 
able to help students. 

MR. HOROWITZ: Thank you, thank you, sir. Ther 


are 3,000 people riding on this thing and I would hat 
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to hold my own -- 
THE COURT: Mark this complete set of forms as 
Court's exhihit, original documents which were sent 
to Mr. Horowitz and which he returned uncompleted. 
MR. MPLVILLE: If I may say something awaiting 
the arrival of the Marshal. 
I appreciate the Court has extended itself. 
I thought that the suggestion that the Court made was 
a thoughtful one and helpful. 7 also understand the 


moral positionof Pr. Horowitz and we seem to be 


faced with almost an insoluble problem. I just wonder 


if the Court could extend itself one bit further and 
say that the institution of the custody be deferred 
until there is an opportunity to make an appeal to the 
Circuit Court. 
THE COURT: I am afraid I am not going to be 
in a position to do that, because the school year is 
ending and the whole point of these proceedings is 
to get these completed by the end of the school year. 
MR. GREENWALL: I would like to call one fact 
to the Court's contention. And the special compliance 
report, my understanding, substantially all of the 
material there is to be completed by individuals other 
than the principal. The material there is a classroom 


description, the numbers, the ethnic breakdowns basica 
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to be prepared by teachers and others. The principal 


performers in many instances, united States Attorney 
despite its problem about manpower and Dr. Horowitz 
had never contended he would not let the survey be 
completed, his contention is he wouldn't participate 
in the survey. 

If the United States Attorney is really inter- 
ested in this information they can go down this 
afternoon and get it done in the morning without 
instructions from Dr. Horowitz, because the actual 
detail required is not the efforts of the principal. 

THE COURT: I understand, for the record I am 


showing you Court Exhibit 2, Doctor, these as I under- 


» 
stand it are the documents in question so there will 


be no question about it and should there be an appeal 
there will be a full set of these documents. 

MR. HOROWITZ: Your Honor, I am completely 
familiar with these documents, I have studied every 
line of it. 

THE COURT: If you can work out with the city 
or the Community School Board, or the Government, 
some way of replacing Dr. Horowitz, so that somebody 
else can be acting principal for this purpose, or 
that somebody pies die act, the Court will be happy 


to hear it. I have no desire at all to punish such 
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a distinguished and valuable member of the community. 

I have no desire to see him hurt at all. I 
think that, particularly in view of the strains and 
stresses on our educational system in the City of 
New York, people of this kind are required at their 
posts. We were conducting an educational war and we 
certainly can't lose our generals, especially such 
distinguished ones. 

MR. GREENWALL: In view cf your last suggestion 
I think the Corporation Counsel, if they have a 
personal knowledge we can find out quickly for a numbe 
of years, the EO-5 Forms have met substantial objectio 
from a number of people. And on many occasions during 
the years including the last year a number of school 
boards were suspended while teams from the Central 
Board went around completing the data. I would like 
the Court to direct Corporation Counsel representing 
the Board of Ed be directed to, that the Chancellor 
under whose jurisdiction the high school lies be 
directed to forthwith have a team of individuals enter 


the school to complete the canvassing of the class- 


rooms, none of which Dr. Horowitz was to do initially. 


THE COURT: I have no power, if you wish to 
work that out I will be happy to hear you. 


Mr. Marshal, give your name to the reporter. 
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THE MARSHAL: James R. Boyce, B-O~-y~-c-e. 

THE COURT: Marshal, this is Dr. Horowitz. 

Will you take him in custody. He is not to be chained 
manacled or in any way abused. You're to bring him 

to the Community Treatment Center whereupon he is to 
be turned over to the custody of the Warden in charge. 
He is to be immediately released so he can go about 
his academic duties. He will then voluntarily report 
each evening at 8:00 p.m. and be released in the 
morning. 

What time do you like to get up and go to work? 

MR. HOROWITZ: Five o'clock. 

THE COURT: He is to be released each morning 
at 5:00 a.m., he is to be released Friday night and 
Saturday night and return again Sunday night at 8:00. 
He is to be released immediately, as soon as he 
agrees to comply with the orders of this Court. 

MR. HOROWITZ: May I respectfully request just 
for Friday evening of this week where amusingly enough 
I am being -- 

THE COURT: You're off Friday. I want you to 
be able to be home. I am just interested in keeping 
you incarcerated during the period where you should 


be filling out these forms, that is during the work 


week. You will not serve on Friday or Saturday nights 
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Naturally you will be released Friday morning 5:00 a.m 
and report back again Sunday night at 8:00 p.m. 

You will be able to have all your meals outside 
Normally you have to report from 8:00 to 5:00. 

MR. HOROWITZ: In other words, I will be 
incarcerated except for the weekend on Sunday night 
from 8:00 p.m. to 5:00 p.m.? 

THE COURT: And the rest of the time you are 
released so that you can be in a position to refer 
your educational obligations including your obligation 


to complete these reports. 


MR. HOROWITZ: If it's relevant to the Court 


may I say that as of June 17 as able as I would like 
to think that I am, it would not have been possible 
to complete these reports, because beginning June 17 
no students attended classes in Long Island City 
High School, nor high schools in the City of New York. 
THE COURT: Well, I'll hear counsel on that 
issue of fact which hasn't been presented. I'11 hear 
him tomorrow as of the moment my order has been 
disobeyed. I know of no other circuwastances you can 
consult with your counsel on that point and I will 
hear him any time I'm available any time day or night 
to hear that you have changed your mind, or there 


is legal or factual reason why the incarcerat‘on shoul 
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not be continued. It's not my desire to keep you in 
custody for a moment more than absolutely necessary. 
MR. GREENWALL: Based on the information 

Dr. Horowitz gave you which frankly he was not aware 
of, I would like the Court to stay its arrest order 
until tomorrow morning. I would like the Court at 
that point, ask the Corporation Counsel to produce the 
Executive Director for High Schools, Mr. Sam Plotnick, 
or Abraham Wilner who is the Assistant Superintendent 
of Queens, to in fact determine whether in fact it has 
been possible to comply with this information on or 


after June 17th. 


THE COURT: Take Dr. Horowitz in custody now, 


physically touch him and take him in custody and then 
let him sit. 

You're now in custody. What is the view of 
the Government on this proposal that the matter be -- 
that the Doctor be released from custody pending a 
hearing tomorrow on this issue of whether it's possibl 
to fill out the Court's -- he says it's impossible 
by himself or anybody else I take it and there is now 
an application for a stay of the order of custody. 

MR. CARO: Most of the information on both forms 

does not necessarily require Dr. Horowitz to interview, 


see, go through a number of all his students, some of 
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the information does require teachers to commute with 
their class to indicate various things about those 
students. Therefore I would pose a stay of his 
custody. 

THE COURT: Is it possible for him now? 

MR. CARO: There is infc.mation right now that 
he can provide on these forms. 

THE COURT: Even though there is no students? 

MR. CARO: Yes. 

THE COURT: Do you oppose any stay? 

MR. CARO: We do for the other reason, that 
there is still other principals in the school system 
notwithstanding th action that we brought last week 
who are still defying a Court Order, the Government 
as soon as it gets a list of names will initiate the 
appropriate enforcement action. The Government does 
this reluctantly, on the other hand the Government's 
right to obtain this information has been litigated 
twice. The information is being sought and the mandat 
of Congress and the law's constitutionality of which 
has been affirmed by the Supreme Court, we can't see 
any reason for granting counsel's application. 

THE COURT: Mr. Greenwall, would you like to 
go up to the Ccurt of Appeals to see if you could 


obtain a stay cf this order of incarceration? 
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MR. GREENWALL: Of an oral request? 

THE COURT: I think you can submit a incarcera~- 
tion of this kind involved, you can get immediate 
attention from one of the judges. 

MR. GREENWALL: We would have the leave of your 
Honor? 

THE COURT: It's a final order as to 
Dr. Horowitz. It's about as final as you can get. 
This is an order I would think that it's not appealable, 
certainly to mandamus. 

MR. GREENWALL: Would we have the permission 
to say this appeal is pursued with the -- there is 
a question to the interrogatory nature. This being 
a civil contempt. 

THE COURT: I'll execute any orders that you 
want me to and any certificates that you want me to, 
but I don't think it's necessary they'll probably 
take an oral submission from the distinguished counsel 
Pursuant to a request of counsel that there be a 
stay while an application is made to the Court of 
Appeals, or if you like go up to Supreme Court should 


that be denied, you should do so, the Marshal is 


ordered to release the defendant from custody pending 


a final decision by the Court of Appeals, or if an 


application is made to the Supreme Court of the issue 


of whether stay should now be granted. 


MR. CARO: Is there any time limitation? 

THE COURT: I request counsel of both sides 
to proceed with diligence. 

MR. GREENWALL: I assume the Government will 
order an immediate transcript? 

THE COURT: We have problems, Mr. Windell, 
we don't have enough reporters. I am in the midst 
of a hearing on an important criminal case and the 
speedy trial rule, I have had the reporters work 
through their lunch hour, I don't know if we can 
give you immediate copy. We simply do not have the 
personnel. It's avery hard-working court. We can't 
push our reporters the way we do our judges and 


lawyers. 
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address, familial status, occupation, etc., which have always 
been recognized as being subject to disclosure, and which the 
intervenors do not contend should not be disclosed. The only 
persons who are identified by name, ethnicity and race are those 
principals who choose to execute the certification on the EEO-5 
forms. With respect to ‘this, it should be noted that the prin- . 
cipal is not required to execute the certification. Another 
person whose ethnicity and race is either not disclosed or not 
separately identified may execute the certification, thereby 
preserving the anonimity of all those whose ethnicity and race 


is disclosed. Furthermore in those instances in which a prin- 


cipal executes the certification, the identity of the principal 


will not be correlated with the princical's ethnic or racial in- 
formation. Accordingly, there is simply no invasion of privacy 
that occurs when the ethnicity and race of classes of people 
(students, teachers, supervisory personnel) is required in an 
aggregate form which does nét compe) the disclosure of anyone's 


identity. 
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UNITED STATES DISTRICT COURT . [>[1 { 
’ ES DISTRICT OF NEW YORK 


| usxzap STATES OF AMERICA, 


: Plaintiff, 
REPORT OF THE.. 
- against - MAGISTRATE 


| rue BOARD OF EDUCATION OF THE 76 c 861 
CITY OF NEW YORK, et al., 


and 


| Defendants. 


[Soon OF SUPERVISORS and 
| sbatsasrearos, et al., 


Intervenors. 


On June 17, 1976, the Court referred to the undersigned a 
imoti-n brought on behalf of the Council of Supervisors and 
Administrators Local 1, SASOC, AFL-CIO, by its officers (CSA) to 
modify an Order of the Court entered on May.27, 1976. This Order 
|in essence, requires the distribution, completion and return of 
certain E.E.0.-5 forms and Special Compliance Reports addressed 2 

pone ethnic composition of the supervisory, teaching and student 
bodies of the New York City school system. 
The Order of May 27, 1976, was entered after the Court had 
| adopted proposed findings of fact and conclusions of law submitted) 


| 
iby the undersigned acting as Special Master. In the proceedings | 


Inera before the Special Master and the Court prior to the entry of 
| the May 27 Order, the parties appearing wee the United States and | | 
[the Board of Education of the City of New York. Subsequently, 
los has been permitted to intervene and Community School Board, 
| District 26 has indicated an intention of intervening in order 


[to seek vacation or modification of the Court's Order. 


| 
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A conference was held in my office on June 21, 1976, in 
, which the Government, the Central Board, CSA and Community Board 
(26 were represented. Memoranda in support of their respective 
_— were filed by the Government, the Intervenors and the 


_— 


lape: iieant for Intervention. 


| 


On the basis of the proceedings held before me, I respect- ive 
sani urge the following ruling by the Court: | 
1. The Government is entitled to information sought 
in connection with the E.E.0.-5 forms and Special 
Compliance Reports. | 


The Local Boards, principals and supervisors and 


their subordinates are required to provide such 


refuse on the grounds of a personal privilege 
against self-incrimination, to gather and provide 
information not presently maintained in school or 


board records. 


DISCUSSION 


information subject to any individual's right to | 
| 
| 
| 


i. Zhe Local Boards and their pense can be required to 
(gather the sought information. 
The information sought in the E.E.0.-5 forms and Special 


| Compliance reports is required by the Government in order to ful- 


fil its statutory duty to investigate violations of Title VI of 
i the Civil Rights Act of 1964, 42 U.S.C. §§ 2000 d, et seq., 


Since the Government has a right to obtain this information, 


the burden imposed in gathering this information is not, as urged 


| 
| 
hy Local Board 26, a ground to refuse provision of the data. 

iIn support of its position, the Local Board makes reference to 

|45 C.F.R. 80.6 (c) which provides for access by the responsible 
department offical or his designee during normal business hours 
to books, records, accounts and other sources of information, etc. 
45 C.F.R. 80.6 (c). Should, however,be read in conjunction with 
45 C.F.R. 80.6 (b), which states as follows: 


"Compliance reports, Each recipient shall keep 
such records and submit to the responsible 
Department official or his designee timely, 
complete and accurate compliance reports at 

such times, and in such form and containing 

such information, as the responsible Depart- 
ment official or his designee may determine 

to be necessary to enable him to ascertain 
whether the recipient has complied or is com- 
plying with this part. For example, recipients 
should have available for the Department, racial 
and ethnic data showing the extent to which mem- 
bers of minority groups are beneficiaries of and 
participants in federally-assisted programs. In 
the case of any program under which a primary 
recipient extends Federal financial assistance to 
any other recipient shall also submit such com- 
pliance reports to the primary recipient as may 
be necessary to enable the primary recipient to 
carry out its obligations under this part." 


land 29 C.F.R. §1602.41 (a) which states: 


"On or before November 30, 1974, and annually 
thereafter, certain public elementary and secondary 
school systems and districts, including individually 
or separately administered districts within such 
systems, and individual schools within such systems 
or districts shall file with the Commission or its 
delegate executed copies of Elementary-Secondary 
Staff Information Report E.E.0-5 in conformity with 
the directions set forth in the form and accompanying 
instructions. The elementary and secondary school 
systems and district covered are: (1) Every one of 
those which have 100 or more employees, and (2) every 
one of those others which have 15 or more employees 
from which the Commission requests the filing of 
reports. Every such elementary or secondary school 
system or district shall retain at all times, fora __ 
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period of 3 years, a copy of the most recently 
filed report E.E.0.-5 at the central office of the 
school system or district, or the individual 
school which is the subject of the report, where 
more convenient, and shall make the same available 
if requested by an officer, agent, or employee of 
the Commission under the authority of Sec. 710 of 
Title VII, as amended. It is the responsibility . 
of the school systems or districts above described ~ 
in this section to obtain from the Commission or 
its delegate necessary supplies of the form." 


The Government is therefore clearly by regulation, entitled 
to place the information gathering burda in conjunction with data 
gathering on Boards of Education and their employees. 

Objection is also made to the cost burden placed -on the 
school districts by the information gathering required by the 
reports. That issue has been decided in: 


United States v. Morton Salt Co. 
338 U.S. 632 (1950) 


Oklahoma Press Publishing Co. v. Walling 
327 U.S. 186 (1946) . 

Endicott Johnson Corp. v. Perkins 
317 U.S. 501 (1943) 


upholding the power of Federal Agencies to obtain extensive 
information in connection with the investigation of matters within 


itheir competence. 


II. The Local Boards and sur -rvisors are bound by the 
court's Order. 


_ Even if the "Assurance of Compliance" signed by James B. 


| "binding upon the applicant, its successors, transferees and 


| 
|assignees.". Should the Local Boards be entities distinct from | 


| 

‘the Central Board, they are nonetheless in regard to the functions’ 
' : { 
land powers they individually posses, successors, transferees and 


| RIS oe 
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assignees of the Central Board. The Local Boards accept the 


\ 
| 


benefits of Federai Financial Assistance and are therefore 


, 

|encumbered with the obligations such acceptance of benefits 
|imposes. Rule 65 (d) of the Federal Rules of Civil Procedure 
provides that an injunction or restraining order is binding on 

"parties to the action, their officers, agents, -- 

servants, emnloyees, and attorneys and upon 
those persons in active concert or participa- 
tion with them who receive actual notice of the 
order by personal service or otherwise" 

Inasmuch as principal's and supervisor's salaries are the 
responsibility of the Central Board in its capacity of ."Public 
Employer" under the Education Law of New York State and in view 
of the fact that the Central Board by that law, formally appoints 
all supervisors, teachers; is responsible for paying the salary 
of all salaried employees and is empowered to require local 
Community Boards to render such reports as necessary. Education 
| Law of New York State Act 52 Section 2573 1(b), Act 52-A Section 
l2590 g Subdivisions 5, 6 and 7. The Local Boards, principals, 
teachers and other employees are subject to the authority of 
the Central Board and thereby bound by the Court's injunction orde 
es contemplated in Rule 65 (d) of the Federal Rules of Civil 


| 
Procedure. 


| 

| 

| III. No Illegal Act Would Be Performed In Complying With 

| The Court's Order. - 


| 
° 


Local Board 26, in its memorandum, cites the Civil Rights 
Act of New York State, Book 8, Section 40 (a), with its proscrip- 


or religious affiliation of persons seeking employment or official | 
positions in the Public Schools of the State of New Yor, The | 


e of the cil iit of information on or reporting the — 
! 
| 


jundersigned has, in connection with his duties as Special Master, | 
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‘in the earlier proceedings, seen the Special Compliance and 
|E.E.0.-5 questionnaires and nowhere is there any questions 
pertaining to the religion or religious affiliation of any person 
student, teacher or supervisor. This objection to the Court's 


Order must therefore, fall. 


IV. The Court's Order does not do violence to the First 
Amendment Right of Free Speech. 


The intervenor in its memorandum, raises the issue that the 
Court's injunction order violates the First Amendment rights of 
principals and others. The claim is that the requirement of 
ethnic identification has the potential of interfering with the 
right of free speech through its compelled identification of 
membership in minority groups. in advancing this argument, 
reliance is placed on NAACP v. Alabama, 357 U.S. 449 (1958) and 
Bates v. Little Rock 361 U.S. 516 (1960). The Supreme Court in 
those cases, held that the freedom of association of members of 
ithe N.A.A.C.P. would be chilled if that organization were to be 
oomph vee to identify its members. An individual through identi- 
fication, may be inhibited from joining a political organization. 
He may, by publication of idefitity, abandon friends, social 
jenonee and even his religious faith. The information sought in 


[the E.E.0.-5 reports and Special Compliance reports that interveno 


jovgects to, seeks to identify students and staff by ethnic group. | 


|The identification, apart from principals, is to be made not by 

| questioning but by observation. The identification of principals, 
mane ieecmmadele 5 seif-labelling, deals with qualities such as 
ethnic background and skin color, which is usually apparent and 

| always immutable. While a person may abandon friends, association 


jand beliefs, through identification, he cannot change the qualities 
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'associated with his ethnicity and therefore, no right protected 
I by the First Amendment, is abused by the Court's Order. 


V. No Cognizable Right To Privacy Is Invaded By The 
Court's Order. 


Intervenor's position is that the information sought has 
the potential of invading constitutionally protected rights of 
privacy. There is no question but that privacy is an interest 
that enjoys constitutional protection, however, necessity has 
| often overridden claims to privacy more compelling than that 

aaa by intervenors. In appropriate circumstances, @ man's 
aidadisas papers can be permissably used to convict hin. 
Anderson v. Maryland Case No. 74-1646 U.S. (1976) 


his body can be invaded to extract blood specimens, Schmerber v. 


California 384 U.S. 757 (1966) his private telephone conversations 


| 
can even be overheard and recorded 18 U.S.C. Section 2516 et 5e9-, 
lIdentification by race in some circumstances, has been condemned | 
in situations where the thrust of the identification has been to | 
| deny the identified parties the right to exercise constitutional | 


lrights. In Anderson v. Martin, 375 U.S. 399 (1964), the Supreme 


| 


| race on the ballot on the rationale that such identification may 
laffect a candidate's electibility to public office. In Hamm v. 


‘virginia State Board of Elections 230 F. Supp. 156 (E.D. Va. 1964) 
atta per curiam Sub Nom., Tancil v. Wood 379 U.S. 19 (1964), 


ae struck down a Louisiana statute, designating candidates by | 
| 


ithe Court held that provisions requiring racially classified voter) 
iH 

| registration, property ownership and taxation records were con- 

| P 


| stitutionally impermissable. The Court in Hamm, however, found 
hi 


.no constitutional objection to the recitation of the race of the 


| merabend ana wife in state maintained divorce recerds on the 
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‘grounds + that the collection of such date served a legitimate 
statistical purpose. Very often, racial data is required to 
ivindicate the rights of minority groups seeking equal protection 
jet laws. In Whitus v. Georgia 385 U.S. 545 (1967), the Court 
pracated a conviction because 27.1% of the taxpayers in the ~ 

| community were negro, 42% of the males over 21 were negrs, 3 of 
33 prospective Grand Jurors were negro and only 1 served and 7 

| of 90 prospective petit jurors were negro, wivh none serving. 
me rights of the defendant in Whitus could not have been »pro- 

| tected by the Court if the racial data had been unavailable just 
lis the rights sought to be vindicated herein cannot be protected 
without necessary racial identification. 


VI. The Court's injunction order may in limited circumatenchs 
|require the production of material protected by the } mend- 


Local Board 26 in its memorandum, raises the issue of 
possible violation of the Fifth Amendment rights of the Boards and 
individuals resulting from the compelled production of the infor- 
mation sought. In this case, HEW and OCR are invived in an extended 
iinvestigation of possible discrimination in the Public School 
(system of New York City and now seek specific facts which will 
| aia them in determining if any School Board, its members and/or 
employees have engaged in acts of discrimination or violaticius of 


the c civil rights of various complainants. The Civil Rights Law 


lot New York State, provides in Section 40-c: 

‘| " . . . Section 40-c. "All persons within the jurisdiction 
lof this State, shall be entitled to the equal protection of the 

‘laws of this State or any subdivision thereof. No person shall, 


i 
perenne of race, creed, color cr national origin, be subjected | 


‘to any ‘discrimination in his civ!l rights by any “other person or 


| 


\7) 


| by any firm, corporation or institut 


ee ee mene een te a 


ion, or by the state or any 
agency or subdivision of the state. Added L. 1965 c. 1031 
| Sec. 19, eff. Sept. 1, 1967" . . . and Section ho-d. Any persons 
| who shall violate any of the provisions of the foregoing section. 
| "shall for each and every violation thereof be liable toa > 
penalty of not less than one hundred dollars nor more than five 
| hundred dollars"... and "shall, also for every such offense be 
| deemed guilty of a misdemeanor..." “or shall be imprisoned not 
less than thirty days nor more than ninety days, or both such 
fine and imprisonment.” 
Section 105.00 of the Nev York Penal Code defines conspiracy 
in the Fourth Degree as follows: 
"A person is guilty of conspiracy in the fourth degree 
when, with intent that conduct constituting 4 crime 
be performed, he agrees with one or more persons to 
engage in or cause the performance of. such conduct." 
Conspiracy in the fourth degree is a Class B 
misdemeanor. 
Section 10.00 (7) of the New York State Penal Law, defines 
a "Person" as: 
" .,a human being and where appropriate, a public or 
private corporation, an unincorporated association, a 
partnership, a government or governmental instrumentality." 


Section 70.15 of the New York Penal Law specifies a maximum 


From the above, it is clear that a cognizable claim exists 


| 

} 

| 

| 

sentence of three months imprisonment for a Class B misdemeanor. | 
| 


that the production of the information sought may lead to the 
onviction of school boards and individuals. 


Tne Fifth Amendment to the United States Gonstitution, oie 


oo Ia i 


_jjvides no defense to the Boards themselves as the right against 
gelf-incrimination, is personal only to natural individuals. 
United States v. White 322 U.S. 694 (1944); Wilson v. United State 
221 U.S. 361 (1910), Hudson Tire Mart Inc. v. Aetna Casualty and 


cae Surety Company 518 F. 2d 671 (2d Cir. 1975), Wilson v. United 
ot States (supra) and Davis v. United States, 328 U.S. 582 (1946) als 
a8 ‘held that the custodian of corporate recerds cannot claim the pro- 


tection of the Fifth Amendment against a demand that he produce 


materials from the records in his custody. 


It would therefore follow, that principals, supervisors and 
others can be compelled to r@ort on materials in their files 


alveady gathered. 


Compliance with the Court's injunction order does however, 
saeautie principals, supervisors, teachers and others to make 
observations and report these observations. Since these observa- 
tions may form the substance of a more than hypothetically 


possible prosecution for the crimes of conspiracy to violate 


' 


jeivi1 rights or viclation of civil rights, Principals, supervisor 


jand others should be permitted individually to assert a claim of 


| 
[privitese against the requimment to observe and report. 


| In Malloy v. Hogan 378 U.S. 1, 12 (1963) quoting from 
or ree. v. United States 341 U.S. 479, 486-7 (1951), the Court 


| said, that: 

"Te privilege afforded not only extends to answers 
that would in themselves support a conviction . « . 
put likewise embrace those which would furnish a 
link in the chain of evidence needed to prosecute.. 
If the witness, upon interposing his claim, were 


; “ 
required to prove the hazard...he weuld be compelled 


een air erences ene mat 
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to surrender the very protection which the privilege 
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is designed to guarantee. To sustain the privilege 
it. need only be evident from the implications of the 
question, in the setting in which it is asked, that a 


responsive answer to the question or an explanation 

of why it cannot be answered might be dangerous = 

because injurious disclosure could result." 

At 378 U.S. 12 quoting from 371 U.S. at 488, the Standard 
(for the assertion of the privilege is set forth as requiring 
it to be: : 

", tperfectly clear from a ae consideration of 

all the circumstances in the case, that the witness 

is mistaken and that the answers cannot possibly 

have such tendency to incriminate" (emphasis in 

" original) 

In reaching this conclusion, I am aware of the holding in : 
california v. Byers 402 U.S. 424 (1970) that informational 


gathering statutes, seeking information from the general public 


| 
jana not directed against a class of the public inherently sus- 
pected of crimhality,do not run afoul of the Fifth Amendment. The 
Isituation herein does not involve as a generalized search for 
bcs as exists in income tax statutes or accident reporting 
|requjrements. Complaints have been made of deprivations of the 


civil rights of students and others. The study being undertaken 


i 
reporting are potential targets of these complaints and they 


i 


ishould therefore, be permitted, if they wish, to object to being 


4s addressed to these complaints, the persons burdened with | 
{ 
| 
| 
{ 
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A. CO CHREIN 
United States Magistrate 
Eastern District of New York 


se ae rem ee pe ne 


Dated: Brooklyn, New York . 
July 2, 1976 ne 
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UNITED STATES OF AMERICA 
Plaintiff, 76 ¢ 861 
- against - 


THE BOARD OF EDUCATION OF 
THE CITY OF NEW YORK, et al., 


Defendants, 
- and - 


COUNSEL OF SUPERVISORS AND 
ADMINISTRATORS, et al., 


Intervenors. 


MEMORANDUM OF LAW IN 
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Richard P. Caro 
Assistant U.S. Attorney 
(Of Counsel) 
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to federal authorities respecting renee elements of 

federal crimes. In each case the information being compelled 
constituted itself a virtual admission of illegal activities 
and subjected the discloser of the information to almost 
certain and imminent prosecution. This is clearly not the 
case here. 

In the circumstances >f the present case, the . 
requisite degree of immediacy and probability of criminal 
prosecution is plainly not orecect. Cf. Zicarelli y. 

New Jersey St. Com'n of Investigation, 406 U.S. 472, 478- 

A735 (1972). x¢€ anything it is remote and the remoteness of 
the likelihood of prosecution is further increased by the 

fact that the identity of the person providing the information 
is not disclosed except in the instance of the person who 
executes the certification on the BEO-5 form. But even in 
this case, the certification may “ executed by someone who 
whis not a party to any allegedly discriminatory acts or 
activities. : 

Thus the Government contends that there does not 
exist a sufficient threat of criminal prosecution that 
would warrant an individual who is required to observe and 
report his observations from refusing to do so under the 


privilege against self-incrimination. 


CIS:RPC:ija JUNITED STATES DISTRICT COURT 
F. #760,665 {EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
Plaintiff, 
- against - 


E BOARD OF EDUCATION OF THE 
CITY OF NEW YORK, et al., ~ ORDER 


Defendants, 
Civil Action 
- and - No. 76 C 861 
QUNCIL OF SUPERVISORS AND ADMINIS- 
RATORS, LOCAL 1, SASOC 
L-CIO, by its officers, et al., 


Intervenors. 


This cause and the parties hereto having come 
o be heard for a full hearing on the merits, and David 
. Trager, United States Attorney for the Eastern District 
f New York, by Richard P. Caro, Assistant United States 
ttorney, of counsel, appearing f plaintiff, and W. 
ernard Richland, Corporatio ounsel of the City of New 
ork, by Beryl Kuder, Assistant Corporation Counsel, of 
ounsei, appearing for defendants, Leonard Greenwald, 


ppearing for the intervenor, the Council of Supervisors and 


dministrators, Local SASOC, AFL-cIO, by its officers, 1d 


osmo J. DiTucci, by David Mallis, appearing for the inter- 
enor, Community School Board, District 26, it is hereby 
rdered and decreed: 

1. That the Community School Board, District 26, 
s permittea ty intervene for the same reasons and on the | 
ame grounds as the Council of Supervisors and Administrators 


ocal SASOC, AFL-CIO, by its officers. 


2, That the Report of the Magistrate filed July 
7, 1976 is accepted and adopted by this Court with the 
following :modifications: 
PART VI of the Magistrate's report is stricken as 
being unnecessary at this time. Any individual seeking to 
ly on his personal right not to incriminate himself may 
pply at any time to this Court by order to show cause plead 
ing the privilege and providing a basis for the plea. Since 
o individual has made such a claim, the issue is not ripe 
f-. decision. } n n e 
Cs 
3. That the Office for Civil Rights of the 
epartment of Health, Education and Welfare is Fy ol 
rom placing into its computer, i.e., inputing into the 
xisting data base, any data or information being obtained 
rom the EEO-5 forms and the Special Compliance Reports 
ox wae \ ) days from the date of this order pending 
he filing of a notice of appeal and the filing with the 
ourt of Appeals of a motion to extend the above stay by 
y party. 
4. This order constitutes the final Judgment 
n this case. The clerk shal) close the file subject to 
eopening it snould there be an application for Foe ot-the- 


ecree relief by a party or proposed 4ndividual intervenor. 


O ORDERED: 


ated: Brooklyn, New York 
duly 15, 1976 


\s Jay & Wwe)S7E IN 


HON. JACK B. WEINSTEIN 


United STates District ‘Tudge 
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